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AMERICAN LAW REVIEW. 


Vou. XIII] BOSTON, JULY, 1879. [No. 4. 


COMMON CARRIERS AND THE COMMON LAW. 


In the recent case of Nugent v. Smith,! the English judges made 
a somewhat careful attempt to determine what classes of bailees 
were embraced within the rule of responsibility admitted to gov- 
ern common carriers. The facts were, shortly, that the plain- 
tiff shipped a mare on the defendant’s line of steamers, to be 
carried for hire from London to Aberdeen; that on the voyage 
the ship encountered rough weather, and the mare was so badly 
injured that she died. The jury found that the injury was caused 
partly by more than ordinary rough weather and partly by the 
conduct of the mare herself, by reason of fright and consequent 
struggling, without any negligence of the defendant’s servants. 
As the defendant was a common carrier, it was not necessary to 
discuss any thing more than whether he was chargeable if he 
could have avoided the loss by any possible precautions ; but the 
court went into the general question first stated. To settle it, 
the original form of the rule, and hence the source from which it 
sprung, were deemed important. Two notions have been enter- 
tained with regard to the latter point : the most wide-spread, that 
the strict responsibility was borrowed from the Roman law; the 
other, that it was introduced by custom as an exception to the 
general law of bailment. 

Mr. Justice Brett, in the court below, adopted the former view. 
**No one,” he says, “who has read the treatise of Mr. Justice 
Story on Bailments, the essay of Sir William Jones, and the 
judgment of Lord Holt in Coggs v. Bernard, can doubt that the 


110. P. D. 19, s.c. reversed 1 C. P. D. 423 (a.p. 1875, 1876). 
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common law of England as to bailments is founded upon, though 
it has not exactly adopted, the Roman law ;”! and he goes on to 
consider how far the Pretor’s Edict went in imposing an excep- 
tional liability. On appeal, Sir Alexander Cockburn shrewdly 
conjectured that it was “ a misapprehension to suppose that the 
law of England relating to common carriers was derived from 
the Roman law,” ? but went to the other extreme. He said: 
* As matter of legal history we know that the more rigorous 
law of later times, first introduced during the reign of Elizabeth, 
was, in the first instance, established with reference to carriers 
by land, to whom, by the Roman law, no such liability attached. 
It was not till the ensuing reign, in the eleventh of James I., that 
it was decided, in Rich v. Kneeland} that the common hoyman 
or carrier by water stood on the same footing as a common car- 
rier by land, and rightly, for in principle there could be no differ- 
ence between them. The next case in point of date ... is the 
well-known case of Morse v. Slue.” 

The object of the present article is to give the true history of 
these doctrines. It is believed that this will establish the follow- 
ing propositions among others, which it will be seen are not con- 
sistent with the opinions heretofore held : — 

1. The responsibility of common carriers is of pure Teutonic 
origin. 

2. In its most striking features, it is a survival of the general 
obligation of all bailees under the law as it stood from the Leges 
Barbarorum to Sir Matthew Hale. 

3. The present limitation of the ancient law of bailments to 
common carriers, and the modifications which that law has under- 
gone as applied to them, resulted in the first instance from a 
confusion of ideas which came in with the displacement of deti- 
nue and the adoption of the action on the case as the universal 
remedy against bailees; a confusion which had increased when 
the old law began to break down. 

4. The conceptions of public policy on which the strict re- 
sponsibility and its limitation to certain classes rested in Lord 
Holt’s mind when he remodelled the law in Coggs v. Bernard, 
have given way in their turn, and the law must now be justified, 
if capable of justification, not by the reasoning of Lord Holt or 


11C.P.D.atp. 2. 210. P.D. at p. 428. 
% Cro. Jac. 880; Hob. 17. 
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Lord Mansfield, but by a separate consideration of each class of 
cases to which it is applied. 

On the preliminary question of what the early English law of 
bailment was, and its connection with the customs of the Ger- 
manic tribes, the writer must be allowed to refer to the first 
pages of an article on Possession, in the last volume of this Re- 
view.! But the argument will be aided by a short statement of 
one or two points established there. 

The form of theft best known to the German folk-laws, from 
which the common law traces its descent, was cattle-stealing. 
The remedy was a regulated self-redress, beginning with hot 
pursuit, and depending for execution on the strong arm of the 
party. Of course, whoever was on the spot and in possession, 
was the one to follow the trail, whether owner or not. 

To this primitive condition of society has been traced a rule 
which maintained itself to later times and with a more civilized 
procedure, that, if chattels were intrusted by their owner to 
another person, the bailee, and not the bailor, was the proper 
party to sue for their wrongful conversion. As a corollary to 
this, the bailee was strictly answerable to his bailor; and, in 
case the goods were lost, it was no excuse that they were stolen 
without his fault. The remedies were all in his hands, and 
therefore he was bound to hold his bailor harmless. The rule 
confining the remedy in such cases to the bailee passed away in its 
turn, but its offshoots maintained a vigorous life throughout the 
time of the Year Books, and some of them have survived to the 
present day, either in the form of doctrine or of time-honored 
phrases which pass for reasons, as explained in the article re- 
ferred to.2 The strict responsibility of bailees was there traced 
down to Southcote’s Case, in the time of Lord Coke, and we have 
now to follow its later fortunes. 

But an earlier case should first be mentioned, which was not 
cited in the Law Review, but which, although a little outside the 
law of bailment in form, was much relied on in the decisions 
to follow here. It is reported in Year Book, 33 Henry VI. 1, 
pl. 38 (A.D. 1455). Debt was brought against the Marshal of the 
King’s Bench for an escape. Plea, that the enemies of the king 
broke into the prison and carried off the prisoner against the will 
of the defendant. The distinction was thereupon laid down by the 


1 July, 1878, vol. xii., p. 688. 2 12 Am. Law Rev. 688-698. 
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court that, if alien enemies of the king, for instance, the French, 
released the prisoner, or, perhaps, if the burning of the prison 
gave him an opportunity to escape, the excuse would be good; 
“because then [the defendant] has remedy against no one.” 
But if a crowd of subjects (who are not enemies, but traitors) 
break the prison, the marshal is liable, because, it is implied, in 
that case, he has his remedy against them, at least in theory of 
law. This is especially interesting from the fact that it comes so 
near to the original reason of German tradition, which is in- 
verted in many of the cases.! 

In Southeote’s Case? the old common law of England was 
clearly stated and affirmed, to the effect that if goods were re- 
ceived by a bailee generally, as where they were simply delivered 
to him without a special acceptance to keep only as his own 
goods, he must answer for them in case they were stolen by a 
third person. Lord Coke made no improvements of his own 
upon the decision in his report of it, as suggested by Chief Jus- 
tice Holt in Coggs v. Bernard, but it was sustained by numerous 
authorities. Both reports of the case agree, as was shown in the 
former article. In fact, only seven years before, the same princi- 
ple was laid down by Peryam, C. B., in Drake v. Royman3 

Southcote’s Case was decided in the forty-third year of Queen 
Elizabeth (A.D. 1601). The first mention of a carrier occurs in 
Woodlife’s Case,* decided four or five years earlier (38 or 39 
Eliz. A.D. 1596 or 1597). It was an action of account for mer- 
chandise delivered to the defendant, it would seem as a factor 
(“pur merchandizer” —clearly not as a carrier). Plea, robbery 
at sea with defendant’s own goods. Gawdy, one of the judges 
who decided Southcote’s Case, thought the plea bad; but Pop- 
ham, C. J., said that, though it would not be a good plea for a 
carrier because he is paid for his carriage, there was a difference 
in this respect between carriers and other servants and factors. 

This is repeated in Southcote’s Case, and appears to involve a 
double distinction, — first between paid and unpaid bailees; next 
between bailees and servants. If the defendant was a servant 
not having control over the goods, he might not fall within the 

1 12 Am. Law Rev. 690, 693, 694. The above case is cited and largely relied on 
in Woodlife’s Case, infra; Southcote’s Case, infra; Pickering v. Barkley, Style, 182 (24 — 
Car. I., covenant on a charter-party) ; and Morse v. Slue, infra. 


2 4 Co. Rep. 83 4, s. c. Cro. Eliz. 815; Co. Lit. 89; 12 Am. Law Rev. 693. 
8 Savile, 138, 184. 4 Moore, 462; Owen, 57. 
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law of bailment, and factors are treated on the footing of servants 
in the early law. 

The other diversity marked the entrance of the doctrine of 
consideration into the law of bailment. Consideration meant 
quid pro quo; and, naturally enough, the doctrine first presented 
itself clearly in the form of reward. It was thus dealt with in 
Doctor and Student when the principle was still young. Chief 
Justice Popham probably borrowed his distinction between paid 
and unpaid bailees from that work, where common carriers are 
mentioned as an example of the former class. A little earlier, 
reward made no difference.! 

But in Woodlife’s Case, in reply to what the Chief Justice had 
said, Gawdy cited the case of the Marshal of The King’s Bench, 
stated above, whereupon Popham fell back on the old distinc- 
tion that the gaoler had a remedy over against the rebels, but 
that there was no remedy over in the case at bar. 

The other cases relied on were some of those on general bail- 
ment collected in the Law Review ; the same authorities in short 
on which Southcote’s Case was founded. The principle adopted 
was the same as in Southcote’s Case, subject only to the question 
whether the defendant fell within it. Nothing was said of any 
custom of the realm, or ever had been in any reported case 
known to the writer before this time; and this is believed to be 
the first instance in which carriers are in any way distinguished 
from any other class of persons intrusted with goods. There is 
no hint of any special obligation peculiar to them in the old 
books; and it certainly is not true, as Chief Justice Cockburn 
seems to suppose, in the passage which has been quoted, that 
this case introduced one. It will be noticed, with reference to 
what follows, that Popham does not speak of common carriers 
but of carriers.* 

Next came Sowthcote’s Case*® (43 Eliz. A.p. 1601), which pre- 

1 Keilway, 160, pl. 2 (2 Henry VIII.) ; ef. ib. 77 6 (21 Henry VII.). The early 
history of consideration is well told by Mr. Pollock in his valuable book on Con- 
tract. 

2 The passage in Doctor and Student, Dial. 2, ch. 38 (first printed 1530, Hen. 
VIII.), referred to above, is only important for what is mentioned in the text. The 
law as stated is wrong both for carriers and other bailees, according to all the cases. 
The early commentators, who are acquainted with the civilians, must be received 
with caution, for they often shape their texts on Roman models, when the tradi- 


tions of the courts are found to be purely English even at much later dates. 
3 4 Co. Rep. 886; Cro. Eliz. 815. 
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sented the old law pure and simple, irrespective of reward or any 
modern innovation. In this and the earlier instances of loss 
by theft, the action was detinue, counting, we may presume, 
simply on a delivery and wrongful detainer. But about this 
time important changes took place which must be explained. 

If the chattel could be returned in specie, detinue afforded no 
satisfaction for damage which it might have suffered through 
the bailee’s neglect.!. The natural remedy for such damage was 
the action on the case. But, before this could be made entirely 
satisfactory, there were certain difficulties to be overcome. The 
neglect which occasioned the damage might be a mere omission, 
and what was there akin to trespass in a nonfeasance to sustain 
the analogy upon which trespass: on the case was founded? 
Moreover, to charge a man for not acting, you must show that it 
was his duty to act. As pleadings were formerly construed, it 
would not have been enough to allege that the plaintiff's goods 
were damaged by the defendant’s negligence.? These troubles 
had been got over by the well-known words, super se assumpsit. 
This did not mean that the defendant had made a binding con- 
tract, and for that reason, as well as because the doctrine was 
unknown in the earlier Year Books, nothing could have been less 
thought of than to allege a consideration. Assumpsit did not for 
a long time become an independent action of contract, and the 
allegation was simply the inducement to an action of tort. It 
signified that the defendant had started upon the undertaking, so 
that his negligent omission, which let in the damage, could be 
connected with his acts as a part of his dealing with the thing.’ 
We shall find Lord Holt recognizing this original purport of 
assumpsit when we come to Coggs v. Bernard. Of course it was 
not confined to cases of bailment. 

But there was another way besides this, by which the defend- 
ant could be charged with a duty and made liable in case, and 


1 Keilway, 160, pl. 2. 

2 Y. B. 19 Henry VI. 49, ad fin.; cf. Mulgrave v. Ogden, Cro. Eliz. 219; 8. c. 
Owen, 141, 1 Leon. 224, with Coke, J., in 2 Bulstr. at p. 812. For other difficulties 
not needing mention here, cf. 5 Co. Rep. 130, 14a; 1 Roll. Rep. 128; and Y. B- 
there cited. 

3 22 Ass. pl. 41; Y. B. 12 Ed. IV. 13, pl. 9; 2 Henry VII. 11; cf. Boson v. Sand- 
ford, 1 Shower, 101, argument for plaintiff; Coggs v. Bernard, Ld. Raym. at p. 919. 
In the case in the Book of Assizes, the defendant had undertaken to ferry the plaintiff's 
horse across the Humber, and the horse was drowned. ‘The court found the trespass 
in the previous overloading of the boat. 1 Roll. Abr. 10, pl. 5. 
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which, although less familiar to lawyers, has even more bearing 
on the law of carriers in later times. If damage had been done 
or occasioned by the act or omission of the defendant in the pur- 
suit of some of the more common callings, such as that of a 
farrier, it seems that the action could be maintained, without laying 
an assumpsit, on the allegation that he was a “common” farrier.! 
The latter principle was also wholly independent of bailment. 
It expressed the general obligation of those exercising a public or 
“common” business to practise their art on demand, and show 
skill in it. ‘ For,” as Fitzherbert says, “it is the duty of every 
artificer to exercise his art rightly and truly as he ought.” We 
may fairly suppose that it came in after assumpsit had begun to 
convey the notion of a promise more distinctly than at first. 

When it had thus been established that case would lie for 
damage occasioned by the omission, as well as caused by the act 
of the defendant, there was no reason for denying it, even if the 
negligent custody had resulted in the destruction of the prop- 
erty. From this it was but a step to extend the same form of 
action to all cases of loss by a bailee, and so avoid the defend- 
ant’s right to wage his law. Detinue, the primitive remedy, re- 
tained that mark of primitive procedure. The last step was 
taken about the time of Southcote’s Case4 But when the same 
form of action thus came to be used alike for damage or destruc- 
tion by the bailee’s neglect, and for loss by a wrong-doer against 
whom the bailee had a remedy over, a source was opened for 
confusion with regard to the foundation and nature of the de- 
fendant’s duty. 

In truth, there were two sets of duties, —one not peculiar to 
bailees, arising from the assumpsit or public calling of the de- 
fendant, as just explained ; the other, the ancient obligation, pe- 
culiar to them as such, of which Southcote’s Case was an example. 
But any obligation of a bailee might be conceived of as part of a 

! Pasion, J., in Y. B. 19 Henry VI. 49. See, also, Rogers v. Head, Cro. Jac. 262; 
Rich v. Kneeland, Cro. Jac. 330, which will be mentioned again. An innkeeper must 
be a common innkeeper, Y. B. 11 Henry IV. 45. See, further, Powell, J., in Coggs 
v. Bernard, Ld. Raym. at p. 910, where “the transition from status to contract” 
will be found to have taken place. 

2 B. 94 infra, pp. 628, 629. 

3 Y. B. 7 Henry IV. 14; 12 Edward IV. 13, pl. 10. 

‘ Cf. Y. B. 2 Henry VIL. 11; Keilway, 77 6 ad fin. (21 Henry VII.) ; ib. 160, pl. 2 
(2 Henry VIII.) ; Drake v. Royman, Savile, 133, 134 (36 Eliz.); Mosley v. Fosset, 
Moore, 643 (40 Eliz.), 1 Roll. Abr. 4, F. pl. 5; Rich v. Kneeland, infra (11 Jac. L.). 
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contract of bailmént, and after assumpsit had become appropriated 
to contract, and the doctrine of consideration had been developed 
(both of which had happened in Lord Coke’s time), it seemed 
unnecessary to distinguish nicely between the two sets of duties 
just mentioned, provided a consideration and special promise 
could be alleged. Furthermore, as formerly the defendant’s 
public calling had the same effect as an assumpsit for the pur- 
pose of charging him in tort, it seems now to have been thought 
an equally good substitute for a special promise, in order to charge 
him in assumpsit. The argument in Rogers v. Head, assumes 
that a bailee who received goods in the course of a public em- 
ployment, for instance as a common carrier, could be charged in 
this form of action for a breach of-either of the above sets of 
duties, by alleging either his public calling or his reward and a 
special promise.} 

Suppose, however, the plaintiff sued in case for a tort. As 
before, the breach of duty complained of might be such damage 
as had always been sued for in that form of action, or it might 
be a loss for which detinue would formerly have been brought, 
and falling on the bailee only by reason of the bailment. If the 
goods had been stolen, the bailee’s liability rested neither on 
his common calling nor his assumpsit and his neglect, but arose 
from the naked facts that he had accepted a delivery and that 
the goods were gone, and in such cases it ought to have been 
enough to allege those facts in the declaration.2? But it was 
very natural that the time-honored foundations for the action on 
the case in its more limited application should still be laid when 
the scope of the action was enlarged. We shall have to inquire 
later, whether the principles of Southcote’s Case were not also 

1 Rogers v. Head, Cro. Jac. 262, (8 Jac.1.). Mosley v. Fosset, Moore, 543 (40 Eliz.), 
an obscurely reported case, seems to have been assumpsit against an agistor, for a 
horse stolen while in his charge, and asserts obiter that “without such special as- 
sumpsit the action does not lie.” This must have reference to the form of the 
action, as the Judges who decided Southcote’s Case took part in the decision. In 
Rogers v. Head, the argument was, that to charge one in assumpsit you must 
show either his public calling at the time of the delivery, or a special promise on 
sufficient consideration, but it seems to have been admitted, as was repeatedly 
decided before and since that case, that one who was not a common carrier could 
have been charged for non-delivery in a special action ; i.e., in case as distinguished 
from assumpsit. Compare Maynard’s argument in Williams v. Hide, Palmer, 548, 
Symons v. Darknoll, ib. 523, and other cases below. 1 Roll. Abr. 4, F. pl. 8. 

2 See Symons v. Darknoll, and the second count in Morse v. Slue, infra. (The latter 
case shows the averment of negligence to have been mere form.) Cf. 1 Salk. 18, top. 
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extended in the opposite direction to cases not falling within it. 
The reasons for the rule which it laid down had lost their mean- 
ing centuries before Gawdy and Clench were born, and the rule 
itself was a dry precedent likely to be followed according to the 
letter, because the spirit had departed. It had begun to totter 
when the reporter cautioned bailees to accept in such terms as 
to get rid of it. 

Accordingly, although that decision was the main authority 
relied on for the hundred years between it and Coggs v. Bernard 
whenever a peculiar responsibility was imposed upon bailees, we 
find that sometimes an assumpsit was laid as in the early prece- 
dents,? or more frequently that the bailee was alleged to be a 
common bargeman or common carrier, and so forth, without 
much reference to the special nature of the tort in question ; 
and that the true bearing of the allegation was sometimes lost 
sight of. At first, however, there were only some slight signs of 
confusion in the language of one or two cases, and if the duty 
was conceived to fall within the principle of Southcote’s Case, 
pleaders did not always allege the common or public calling, . 
which was held unnecessary.2 But they also adopted other de- 
vices from the precedents in case, or to strengthen an obligation 
which they did not well understand. Chief-Justice Popham had 
sanctioned a distinction between paid and unpaid bailees, hence 
it was deemed prudent to lay a reward. Negligence was of course 
averred ; and finally it became frequent to allege an obligation 
by the law and custom of the realm. This last deserves a little 
further attention. 

There is no writ in the Register alleging any special obligation 
of common carriers by the custom of the realm. But the writ 
against innkeepers did lay a duty “ by the law and custom of 
England,” and it was easy to adopt the phrase. The allegation 
did not so much imply the existence of a special principle, as 


1 “Note, reader, it is good policy for him who takes any goods to keep, to take 
them in special manner, scil. to keep them as he keeps his own goods, . . . or if 
they happen to be stolen or purloined, that he shall not be answerable for them; 
for he who accepteth them ought to take them in such or the like manner, or other- 
wise he may be charged by his general acceptance.” 4 Co. Rep. 84 a. 

2 Boson v. Sandford, Shower, 101; Coggs v. Bernard, infra. 

8 Symons v. Darknoll, infra. A delivery or a finding (trover) was laid as had been 
usual in detinue. Jsaack y. Clerk, Moore, 841; 8. c.1 Roll. Rep. 126, 128; cf. Y. B- 
83 Henry VI. 26, 27. 
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state a proposition of law in the form which was then usual, 
There are other writs of trespass which allege a common-law 
duty in the same way, and others again setting forth a statutory 
obligation. So “the Judges were sworn to execute justice 
according to law and the custom of England.”’? 

The duties of a common carrier, so far as the earlier evidence 
goes, were simply those of bailees in general coupled with the 
liabilities generally attached to the exercise of a public calling. 
The word * common”’ addressed itself only to the latter point, as 
has been shown above. This is further illustrated by the fact 
that, when the duty was thus set forth, it was not alleged as an 
obligation peculiar to common carriers as such, but was laid as the 
custom or law of hoymen, or lightermen, &c., according to the 
business of the party concerned. It will be noticed that Chief- 
Justice Holt in Coggs v. Barnard, infra, states the liability as 
applicable to all bailees for reward, exercising a public employ- 
ment, and mentions common hoymen and masters of ships along- 
side of, not as embraced under, common carriers. It will also 
be noticed in the cases before that time, that there is no settled for- 
mula for the obligation in question, but that it is set forth in each 
case that the defendant was answerable for what he was said to 
have done or omitted in the particular instance.* 

Rich v. Kneeland* is the next case (11 Jac. I. A.p. 1618). It 
was an action on the case (tort), against a common hoyman. In 
Croke’s report nothing is said of custom ; but the declaration avers 
that the defendant was a common bargeman, that the plaintiff de- 
livered him a portmanteau, &c., to carry, and paid him for it, and 
that the defendant tam negligenter custodivit, that it was taken 
from him by persons unknown — like the second count in Morse 
v. Slue, below. The plea was demurred to and adjudged for the 
plaintiff. A writ of error being brought, it was assigned that 
‘‘ this action lies not against a common bargeman without special 
promise. But all the Justices and Barons held, that it well lies 
as against a common carrier upon the land.” If we follow this 
report, it seems at the first glance that importance was attributed 


1 Reg. Brev. 92 b, 95 a, 98 a, 100 b, 1044; cf. Y. B. 22 Henry VI. 21, pl. 38. 
2 12 Co. Rep. 64. 


8 See besides the following cases, the declaration in Chamberlain v. Cooke, 2 Ven- 
tris, 75 (1 W. & M.). 


* Hobart, 17; Cro. Jac. 330. 
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to the common calling. But as the loss was clearly within the 
principle of Southeote’s Case, which required neither special 
promise nor common calling for its application, and which re- 
mained unquestioned law for three-quarters of a century later, 
the court must have referred to the form of action employed 
(case), and not to the liability of the defendant in some form 
of action (detinue). The objection was, that “this action lies 
not,” not that the defendant was not liable, “* without special prom- 
ise.” Even thus narrowed, it rather countenances the notion 
that allegations which were necessary to charge a man for dam- 
age happening through his neglect, in the more ancient and 
familiar use of this action, were also necessary in this new exten- 
sion of it to a different class of wrongs. As it was now pretty 
clear that case would lie for a non-feasance, the notion was 
mistaken, and we shall see that it was denied in subsequent 
decisions." 

According to Hobart’s report, it was alleged that the defend- 
ant was a common hoyman, to carry goods by water, for hire, 
&c., that by the custom of England such carriers ought to keep 
the goods, &c., so as they should not be lost by the default of 
them or their servants, &c. ‘And it was resolved that, though 
it was laid asa custom of the realm, yet, indeed, it is common 
law.” This last resolution may only mean that the custom of the 
realm and the common law are the same thing, as had been said 
concerning innkeepers long before.? But the law as to innkeepers, 
which was called the custom of the realm in the writ, had some- 
what the air of special principle extending beyond the law of bail- 
_ ment, inasmuch as their liability extended to goods within the 
inn, of which they had not the custody, and the court may have 
meant to make an antithesis between such a special principle and 
the common law or general law of bailment governing the present 
case. 

Whatever doubts some of Croke’s language might raise, stand- 
ing alone, the fact remains indisputable, that for nearly a century 
from Woodlife’s Case the liability of carriers for loss of goods, 
whether the custom of the realm or the defendant’s common 


1 The use which has been made of this case in later times shows the extremo 
difficulty in distinguishing between principles of substantive law, and rules relating 
only to. procedure, in the older books. 

2 Y. B. 22 Henry VI. 21, pl. 38. 
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calling was alleged or not, was placed upon the authority and 
was intended to be decided on the principle of Southcote’s Case, 

Symons v. Darknoll' (4 Car. I. A.D. 1628) is precisely in point. 
The declaration was, that, by the common law, every lighterman 
ought so to manage his lighter that the goods carried therein 
should not perish. “ And although no promise laid, it seemed 
to the court that the plaintiff should recover; and not alleg- 
ing that defendant was common lighterman was no harm. Hyde, 
C. J., delivery makes the contract.” This did not mean that 
delivery was a good consideration for a promise ; but, as was laid 
down in Southcote’s Case, that delivery without a special accept- 
ance to keep only as one’s own goods, bound the bailee to keep 
safely, and, therefore, made it unnecessary to allege either an as- 
sumpsit or the defendant’s common calling. The notion that 
delivery is a detriment to the promisee, and so may be a con- 
sideration, is much more modern. Whitlock, J., called atten- 
tion to the fact that the action was tort, not contract. “ Ht en 
cest case . . . Southcote’s Case fuit cite.” 

The same rule is stated as to bailments in general, the same 
year, by Sergeant Maynard arguendo in Williams v. Hide,? again 
citing Southeote’s Case. 

In Kenrig v. Eggleston * (24 Car. I. A.D. 1648), “case against 
a country carrier for not delivering a box,” &c., of which he was 
robbed, nothing was said about custom, nor of defendant’s being 
a common carrier, unless the above words imply that he was; but 
it was laid down as before that ‘it must come on the carrier's 
part to make special acceptance” if he would lessen his liability 
as bailee. 

Nicholls vy. Moore* (18 Car. II. A.D. 1661), was case against a 
‘“‘ water carrier,” between Hull and London, laying a delivery to 
him at York. It was moved in arrest of judgment, that the de- 
fendant did not undertake to carry the goods from York to Hull. 
*‘ But notwithstanding this per totam curiam, the defendant shall 
be charged on his general receipt at York, according to South- 
cote’s Case.” 

It is fair to mention that in Matthews v. Hopkins® (17 Car. IL), 
the declaration was on the custom of the realm against a common 
carrier, and there was a motion in arrest of judgment, because 


1 Palmer, 523. 2 Palmer, 548. 8 Aleyn, 93. 
4 1 Sid. 36. 5 1 Sid. 244, 
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there was a misrecital of the custom of the realm, and the de- 
fendant was not alleged to have been a carrier at the time of the 
receipt, and also, because counts in trover, and in case on the 
custom, were joined. Judgment was arrested, it would seem on 
the latter ground, but the court continued: “ And, although the 
declaration may be good without recital of the custom of the 
realm, as Hobart says, still it is the better way to recite it.” 

We now come to the great case of Morse v. Slue! (23 & 24 
Car. II. A.D. 1671, 1672). This was an action against the master 
of a ship lying in the river Thames, for the loss of goods intrusted 
tohim. The goods in question were taken away by robbers, and 
it was found that the ship had the usual guard at the time. 
There seem to have been two counts, one on the law and custom 
of England (1 Vent. 190), for masters of ships “carefully to 
govern, preserve, and defend goods shipped, so long as said ship 
should remain in the river Thames” (2 Keb. 866); “to keep 
safely [goods shipped to be carried from London beyond sea} 
without loss or subtraction, ita quod pro defectu of them they 
may not come to any damage ’”’ (1 Vent. 190); “to keep safely 
goods delivered to them to carry, dangers of the sea excepted” 
(2 Levinz, 69. The exception last stated was perhaps drawn by 
the reporter from the usual form of bills of lading referred to in 
argument). The second count, which is usually overlooked, was 
a special count in case, “on delivery and being stolen by his 
neglect.” ? 

The case was twice argued, and all the reports agree, as far as 
they go, in their statements of the points insisted on. 

Holt, for the plaintiff, maintained :* 1. That the master receives 
goods generally, citing Southcote’s Case, and that “ only guardian 
in socage who hath the custody by law, and factor who is ser- 
vant at the master’s dispose, and so cannot take care, are ex- 
empt.” 2. That the master has a reward for his keeping, and is 
therefore a proper person to be sued. 3. That the master has a 
remedy over, citing the case of the Marshal, in Year Book, 33 
Henry VI. 1. That the mischief would be great if the master 
were not liable, as merchants put their trust in him, and no par- 


12 Keb. 866; 3 id. 72, 112, 185; 2 Lev. 69; 1 Vent. 190, 238; 1 Mod. 85; Sir 
T. Raym. 220. 


2 2 Keb. 866. See 8 Keb. 74; 1 Mod. 85; Sir T. Raym. 220. 
8 3 Keble, 72. 
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ticular default need be shown, as appears by the bill of lading, 
and, finally, that neglect appeared. 

On the other side, it was urged that no neglect was found, 
and that the master was only a servant; so that if any one was 
liable, the owners were.! It was also suggested that as there 
would have been no liability if the goods had been taken at sea, 
when the case would have fallen within the admiralty law, it was 
absurd that a different rule should govern the beginning of the 
voyage from that which would have governed the rest of it.2 

On the second argument, it was again maintained for the plain- 
tiff that the defendant was liable “at the common law on the 
general bailment,” citing Southcote’s Case, and also that, by the 
Roman and maritime law, he was liable as a public carrier and 
master of a ship. 

The opinion of the court was delivered by Chief Justice Hale. 
It was held, that the ship being within the body of the county, 
the admiralty law did not apply. Or, according to 1 Mod. 85, 
note a, “the master could not avail himself of the rules of the 
civil law, by which masters are not chargeable pro damno fatali.” 
That the master was liable to an action because he took a reward 
—he might have “ made a caution for himself, which he omit- 
ting and taking the goods generally, he shall answer for what 
happens.” (1 Ventris, 238, citing Southcote’s Case in marging. 
Cf. 3 Keble, 135.) The case of Kenrig v. Eggleston, supra, seems 
also to have been referred to. It was further said that the mas- 
ter was rather an officer than a servant, and in effect received 
his wages from the merchant who paid freight. Finally, on the 
question of negligence, that it was not sufficient to have the 
usual number of men to guard the ship, but that it was neglect 
not to have enough to guard the goods, unless in case of the 
common enemies, citing the case of the Marshal, 33 Henry VI. 
1, which it will be remembered was merely the principle of 
Southcote’s Case and common law of bailment in another form. 

It will be observed that this case did not go on any special 
custom, either as to common carriers or shipmasters, but that all 
the arguments and the opinion of the court assumed that if the 
case was to be governed by the common law, and not by the milder 


18 Keble, 78. This is the main point mentioned by Sir T. Raymond and 


Levinz. 
2 Cf. 1 Mod. 85. 
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provisions of the civil law relied on for the defence, and if the 
defendant could be regarded asa bailee, and not merely a servant 
of the owners, then the general law of bailment would apply, 
and the defendant would be charged, as in Southcote’s Case, * by 
his general acceptance.” 

It can hardly be supposed, however, that so enlightened a 
judge as Sir Matthew Hale would not have broken away from 
the Year Books, if a case had arisen before him where property 
had been received as a pure favor to the plaintiff, without con- 
sideration or reward, and was taken from the defendant by rob- 
bery. Such a case was tried before Chief Justice Pemberton, 
and he very sensibly ruled that no action lay, declining to follow 
the law of Lord Coke’s time to such extreme results! (33 Car. 
II. A.D. 1681). 

About the same time, the defendant’s common calling began 
to assume a new importance. The more important alternative 
allegation, the assumpsit, had the effect in the end of introducing 
the not intrinsically objectionable doctrine that all duties arising 
from a bailment are founded on contract.2_ But this allegation, 
having now a special action to which it had given rise, was not 
much used where the action was tort, while the other averment 
occurs with increasing frequency. The notion was evidently 
gaining ground that the liability of common carriers for loss of 
goods, whatever the cause of the loss might be, arose from a 
special principle peculiar to them, and not applicable to bailees 
in general. The confusion of independent duties which has been 
explained, and of which we saw the first trace in Rich v. Knee- 
land, was soon to become complete.? Holt became chief justice. 
Three of the cases in the last note were rulings of his. In Lane 
v. Cotton* (13 W. III. a.p. 1701), he showed his disapproval 
of Southcote’s Case, and his impression that the common law of 


1 King v. Viscount Hertford, 2 Shower, 172, pl. 164; cf. Woodlife’s Case, supra. 

2 Boson vy. Sandford, 1 Shower, 101 (2 W. & M.). See above pp. 614, 616, below 
p. 624. Modern illustrations of the doctrine will be found in Fleming v. Manchester, 
Sheffield, & Lincolnshire Ry. Co., 4 Q. B. D. 81 and cases cited. In Boorman v. Brown, 
8 Q. B. 511, 526, the reader will find the primitive assumpsit which was the induce- 
ment to a declaration in tort, interpreted as meaning contract in the modern sense. It 
will be seen directly that Lord Holt took a different view. Cf. 1 Notes to Saund. 471. 

3 See Lovett v. Hobbs, 2 Shower, 127 (32 Car. II.); Chamberlain v. Cooke, 2 Ven- 
tris, 75 (1 W. & M.); Boson v. Sandford, 1 Shower, 101 (2 W. & M.); Upshare v. 
Aidee, 1 Comyns, 25 (8 W. III.) ; Middleton v. Fowler, 1 Salk. 282 (10 W. IIL). 

# 12 Mod. 472. 
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bailment was borrowed from Rome. The overthrow of South- 
cote’s Case and the old common law may be said to date from 
Coggs v. Bernard‘ (2 Anne, A.D. 1703). Lord Holt’s famous 
opinion in the latter case quotes largely from the Roman law 
as it filtered to him through Bracton; but, whatever influence 
that may have had upon his general views, the point decided 
and the distinctions touching common carriers were of English 
growth. 

The action did not sound in contract. The cause was for 
damage to the goods, and the plaintiff sued for a tort, laying an 
assumpsit by way of inducement to a charge of negligence, as in 
the days of Henry VI. The plea was not guilty. But after 
verdict for the plaintiff, there was a motion in arrest of judg- 
ment, “for that it was not alleged in the declaration that the 
defendant was a common porter, nor averred that he had any 
thing for his pains.” Consideration was never alleged or thought 
of in the primitive assumpsit, but in the modern action of con- 
tract in that form it was required. Hence, it was inferred that 
wherever an assumpsit was laid as the foundation of a duty, 
even in an action of tort, it was the allegation of a contract, and 
that a consideration must be shown for the undertaking? The 
motion did not prevail, and judgment was given for the plaintiff. 
Lord Holt was well aware that assumpsit had a more extensive 
meaning than contract. It is true that he said, “* The owner's 
trusting [the defendant] with the goods is a sufficient considera- 
tion to oblige him to a careful management”’ or to return them; 
but this means as distinguished from a consideration sufficient to 
oblige him to carry them, which he thought the defendant would 
not have been bound to do. He then expressly says, ** This is a 
different case, for assumpsit does not only signify a future agree- 
ment, but, in such cases as this, it signifies an actual entry upon 
the thing and taking the trust upon himself ;” giving it the same 
meaning as in the Year Books. This was enough for the deci- 
sion, and the rule in Southcote’s Case had nothing to do with the 
matter. But as the duty of common carriers by reason of their 

1 Lord Raymond, 909. 

2 See Powtuary v. Walton (89 Eliz.), 1 Roll. Abr. 10, pl. 5. 

8 At page 919. It is not deemed material to reason this fully here. But how little 
he meant to adopt the modern view, that delivery, being a detriment to the owner, 


was a consideration, may be further seen by examining the cases put and agreed to 
by him from the Year Books, and by considering the early history of assumpsit. 
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calling was now supposed to extend to all kinds of losses, and the 
doctrine of Southcote’s Case was probably supposed to extend to 
many kinds of damage, it became necessary, in a general discus- | 
sion, to reconcile or elect between the two principles. 

The Chief Justice therefore proceeded to distinguish between 
bailees for reward exercising a public employment, such as com- 
mon carriers, common hoymen, masters of ships, &c., and other 
bailees; denied the rule in Southeote’s Case as to the latter; 
said that the principle of strict responsibility was confined to the 
former class, and was applied to them on grounds of public pol- 
icy, and that factors were exonerated, not because they were 
mere servants, as had always been laid down (among others, by 
himself in arguing Morse v. Slwe), but because they were not 
within the reason of the rule. 

The reader who has followed the argument so far, will hardly 
need to be convinced that this did not mean the adoption of the 
Pretor’s Edict., There is further evidence at hand if required. 

In the first place, as we have seen, there was a century of pre- 
cedents ending with Morse v. Slue, argued by Holt himself, in 
which the liability of masters of ships, hoymen, carriers, &c., 
had been adjudicated. Morse v. Slue is cited and relied on, and 
there is no hint of dissatisfaction with the other cases. On the 
contrary, they furnished the examples of bailees for reward 
exercising a public calling. The distinction between bailees for 
reward and others is Chief Justice Popham’s ; the latter qualifica- 
tion was also English, as has partly appeared already and will be 
explained further on. 

In the next place, the strict rule is not confined to nautae, 
caupones, and stabularii, nor even to common carriers; but is ap- 
plied to all bailees for reward, exercising a public calling. 

In the next place, the degree of responsibility is precisely that 
of bailees in general, as worked out by the previous decisions ; 
but quite unlike and much more severe than that imposed by the 
Roman law, as others have observed.! 

And finally, the exemption from liability for acts of God or the 
public enemy is characteristically English, as will be proved 
further on. 

But it has been partially shown in this article that the law of 
to-day has made the carrier's burden heavier than it was in the 


1 2 Kent, 598; 1 C. P. D. 429, 
VOL. XIII. 41 
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time of the Year Books. WSouthcote’s Case, and the authorities 
cited 12 Am. Law Rev. 692, 693, all refer to a loss by robbery, 
theft, or trespass, and hold the bailee liable, where, in theory at 
least, he has a remedy over. It was with reference to such cases, 
as we have seen, that the rule arose, although it is not improbable 
that it would have been applied to an unexplained loss; the 
writ against innkeepers reads absque subtractione seu amissione 
eustodire. In later times, the principle may have been extended 
from loss by theft to loss by destruction. In Symons v. Darknoll,! 
4 Car. I., already cited as decided on the authority of Southcote’s 
Case, the goods were spoiled, not stolen, and probably had not 
even perished in specie. Before this time, the old rule had be- 
come an arbitrary precedent, followed according to its form with 
little thought of its true intent. 

The language of Coggs v. Bernard is, that “the law charges 
the person thus intrusted to carry goods as against all events 
but acts of God and the enemies of the King.” This was 
adopted by solemn decision in Lord Mansfield’s time, and it is 
now settled that the common carrier “is liable for all losses 
which do not fall within the excepted cases.” ? That is to say, he 
has become an insurer to that extent, not only against the dis- 
appearance or destruction, but against all forms of damage to the 
goods except as excepted above. 

The process by which this came to pass has been traced 
above, but a few words may be added here. The Year Books, 
even in dealing with the destruction (as distinguished from the 
conversion) of chattels in the hands of a bailee, always state his 
liability as based upon his fault, although it must be admitted 
that the language is used alio intuitu.2 A jettison, in tempest, 
seems to have been a good plea for a factor in Y. B. 41 Ed. III. 
3, pl. 8; but that cannot be relied on for ananalogy. The argu- 
ment from the Marshal’s case, 33 Henry VI., is stronger. There 
it appears to have been thought that burning of the prison was 
as good an excuse for an escape as a release by alien enemies. 
This must refer to an accidental fire, and would seem to imply 

1 Palmer, 523. See too Keilway, 776, and 160, pl. 2, where the encroachment 
of case on detinue, and the corresponding confusion in principle, may be pretty 
clearly seen taking place. 

2 2 Kent, 597; Forward v. Pittard, 1 T. R. 27. 


8 Cf. Y. B.7 Henry IV. 14; 2 Henry VIL 11.; Keilway, 776, 160, pl. 2, and 
other cases already cited. 
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that he was not liable in that event, if not in fault. The writs 
in the Register against bailees to keep or carry goods, all have the 
general allegation of negligence, and so do the older precedents 
of declarations, so far as the writer has observed, whether stating 
the custom of the realm or not.! But a bailee was answerable 
for goods wrongfully taken from him, as an innkeeper was for 
goods stolen from his inn, irrespective of negligence.* 

It is true that the Marshal’s case speaks of his negligent keep- 
ing when the prisoners were released by rebels (although that 
was far less likely to result from negligence, one would think, 
than a fire in the prison), and that after Lord Coke’s time 
negligence was alleged, although the goods had been lost by 
wrongful taking. So the writ against innkeepers is pro defectu 
hujusmodi hospitatorum. In these instances, neglect only means 
a failure de facto to keep safely. As was said at a much later 
date, “ every thing is a negligence in a carrier or hoyman, that 
the law does not excuse.” The allegation is simply the usual 
allegation of actions on the case, and seems to have extended 
itself from the earlier declarations for damage, when case sup- 
planted detinue and the use of the former action became univer- 
sal. It can hardly have been immaterial to the case for which it 
was first introduced. But the short reason for disbelieving that 
there was any warrant in the old law for making the carrier an 
insurer against damage is, that there seem to be no early cases 
in which bailees were held to such a responsibility, and that 
it was not within the principle on which they were made an- 
swerable for a loss by theft.‘ 

Having traced the process by which a common carrier has been 
made an insurer, it only remains to say a word upon the origin 
of the admitted exceptions from the risk assumed. We have 
already seen how loss by the public enemy came to be mentioned 


1 Reg. Brev. 107 a, 108a, 110a,b; entries cited 1 T. R. 29. 

2 See above, p. 611; 12 Am. Law Rev. 692, 6983; Y. B. 42 Ed. III. 11 pl. 18; 42 
Ass. pl. 17. 

8 1 Wilson, 282; cf. 2 Kent (12th ed.),596 n. 1, b. 

4 It is a difficulty which besets investigations like the present, that, until within 
half a century, the most important questions of substantive law are only touched 
indirectly as incident to some question of procedure, so that the student is often at 
a loss to make up his mind whether the language of the court is merely relevant to 
the form of an action or the scope of a general issue, or whether it establishes a rule 
for the conduct of life. Thus it is only with the greatest attention that the princi- 
ples of case and assumpsit can be distinguished from those of bailment. 
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by Chief Justice Holt. It is the old distinction taken in the 
Marshal’s case, 33 Henry VI., that there the bailee has no remedy 
over. 

With regard to the act of God, it was a general principle not 
peculiar to carriers nor to bailees, that a duty was discharged if 
an act of God made it impossible of performance. Lord Coke 
mentions the case of jettison from a Gravesend barge,! and 
another of a party bound to keep and maintain sea-walls from 
overflowing, as subject to the same limitation,? and a similar 
statement as to contracts in general, will be found in Y. B. 40 
Ed. IIT. 5, 6, pl. 11; see also Williams v. Hide, Palmer, 548. It 
is another form of the principle which has been laboriously 
re-argued in our own day that parties are excused from the per- 
formance of a contract which has become impossible before 
breach from the perishing of the thing, or from change of cir- 
cumstances the continued existence of which was the foundation 
of the contract, provided there was no warranty and no fault on 
the part of the contractor. Whether the act of God has now 
acquired a special meaning with regard to common carriers may 
be left for others to consider. 

It appears, from the foregoing evidence, that we cannot deter- 
mine what classes of bailees are subject to the strict responsibility 
imposed on common carriers, by reference to the Preetor’s Edict 
and by consulting the lexicons under Naute, Caupones, or Stabu- 
larii. The question of precedent is simply to what extent the old 
common law of bailment still survives. We can only answer it 
by enumerating the decisions in which the old law is applied; 
and shall find it hard to bring them together under a general © 
principle. The rule in Southeote’s Case has been done away with 
for bailees in general: that is clear. But it is equally clear that 
it has not maintained itself, even within the limits of the public 
policy invented by Chief Justice Holt. It is not true to-day 
that all bailees for reward exercising a public calling are insurers. 
We have heard no such doctrine suggested for grain-elevators or 
deposit-vaults. 

How Lord Holt came to distinguish between bailees for 
reward and others has been shown above. It is more perti- 
nent here to notice that his further qualification — exercising 
1 Mouse’s Case, 12 Co. Rep. 63. 

2 Bird v. Astcock, 2 Bulstr. 280; cf. Keighley’s Case, 10 Co. Rep. 139 6, 140. 
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a public calling — was part of a protective system which has 
passed away. An adversary might say that it was one of 
many signs that the law was administered in the interest of the 
upper classes. We have seen that if a man was a common farrier 
he could be charged for negligence without an assumpsit. The 
same Judge who threw out that intimation, established in another 
case, that he could be sued if he refused to shoe a horse on rea- 
sonable request.1. Common carriers and common innkeepers were 
liable in like case, and Lord Holt stated the principle. “If a 
man takes upon him a public employment, he is bound to serve 
the public as far as the employment extends, and for refusal an 
action lies.” An attempt to apply this doctrine generally at the 
present day would be thought monstrous. But it formed part of 
a consistent scheme for holding those who followed useful callings 
up to the mark. Another part was the liability of persons exer- 
cising a public employment for loss or damage, enhanced in cases 
of bailment by what remained of the rule in Southcote’s Case. 
The scheme has given way to more liberal notions ; but the dis- 
jecta membra still move. 

Lord Mansfield stated his views of public policy in terms not 
unlike those used by Chief Justice Holt in Coggs v. Bernard, but 
distinctly confines their application to common carriers. “ But 
there is a further degree of responsibility by the custom of the 
realm, that is, by the common law; a carrier is in the nature of 
an insurer. . . . To prevent litigation, collusion, and the neces- 
sity of going into circumstances impossible to be unravelled, the 
law presumes against the carrier unless” &c.* 

At the present day, it is assumed that the principle is thus con- 
fined, and the discussion is transferred to the question who are 
common carriers. It is thus conceded, by implication, that Lord 
Holt’s rule has been abandoned. But the trouble is that with it 
disappear not only the general system which we have seen that 
Lord Holt entertained, but the special reasons repeated by Lord 
Mansfield. Those reasons apply to other bailees as well as to com- 
mon carriers. Besides, hoymen and masters of ships were not 
originally held because they were common carriers, and they were 
all three treated as co-ordinate species, even in Coggs v. Bernard, 


1 Paston, J., in Y. B. 21 Henry VI. 55; Keilway, 50a, pl. 4; Hardres, 163. 
2 Lane v. Cotton, Ld Raym. 646, 654; 1 Salk. 18; 12 Mod. 484. 
R. 33. 
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where they were mentioned only as so many instances of bailees 
exercising a public calling. We do not get a new and single 
principle by simply giving a single name to all the cases to be 
accounted for. If there is a sound rule of public policy which 
ought to impose a special responsibility upon common carriers, as 
those words are now understood, and upon no others, it has never 
yet been stated. If, on the other hand, there are considerations 
which apply to a particular class among those so designated, — 
for instance, to railroads, who may have a private individual at 
their mercy, or exercise a power too vast for the common wel- 
fare — we do not prove that the reasoning extends to a general 
ship or a public cab by calling all three common carriers. 

If there is no common rule of: policy, and common carriers 
remain a merely empirical exception from general doctrine, 
courts may well hesitate to extend the significance of those 
words. Furthermore, notions of public policy which would not 
leave parties free to make their own bargains are somewhat dis- 
credited in most departments of the law. Hence we may per- 
haps conclude that, if any new case should arise, the degree of 
responsibility, and the validity and interpretation of any contract 


of bailment there may be, will stand open to argument on gen- 
eral principles, and that the matter has been set at large so far 
as early precedent is concerned. 


The little piece of history above, very well illustrates the para- 
dox of form and substance in the development of law. In form 
its growth is logical. The official theory is that each new deci- 
sion follows syllogistically from existing precedents. But as 
precedents survive like the clavicle in the cat, long after the use 
they once served is at an end, and the reason for them has been 
forgotten, the result of following them must often be failure and 
confusion from the merely logical point of view. It is easy for 
the scholar to show that reasons have been misapprehended and 
precedents misapplied. 

On the other hand, in substance the growth of the law is legis- 
lative. And this in a deeper sense than that that which the courts 
declare to have always been the law is in fact new. It is legisla- 
tive in its grounds. The very considerations which the courts 
most rarely mention, and always with an apology, are the secret 
root from which the law draws all the juices of life. We mean, 
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of course, considerations of what is expedient for the community 
concerned. Every important principle which is developed by 
litigation is in fact and at bottom the result of more or less defi- 
nitely understood views of public policy; most generally, to be 
sure, under our practice and traditions, the unconscious result of 
instinctive preferences and inarticulate convictions, but none the 
less traceable to public policy in the last analysis. And as the 
law is administered by able and experienced men, who know too 
much to sacrifice good sense to a syllogism, it will be found that 
when ancient rules maintain themselves in this way, new reasons 
more fitted to the time have been found for them, and that they 
gradually receive a new content and at last a new form from the 
grounds to which they have been transplanted. The importance 
of tracing the process lies in the fact that it is unconscious, and 
involves the attempt to follow precedents, as well as to give a 
good reason for them, and that hence, if it can be shown that 
one half of the effort has failed, we are at liberty to consider the 
question of policy with a freedom that was not possible before.! 

What has been said will explain the failure of all theories 
which consider the law only from its formal side, whether they 
attempt to deduce the corpus from a priori postulates, or fall into 
the humbler error of supposing the science of the law to reside 
in the elegantia juris, or logical cohesion of part with part. The 
truth is, that law hitherto has been, and it would seem by the 
necessity of its being is always approaching and never reaching 
consistency. It is for ever adopting new principles from life at 
one end, and it always retains old ones from history at the other 
which have not yet been absorbed or sloughed off. It will be- 
come entirely consistent only when it ceases to grow. 


O. W. Hotmes, JR. 


1 Other illustrations of the process will be found in 2 Kent (12th ed.),451, n. 1, 4, 
“Deaf and Dumb;” 10 Am. Law Rev. 422, “ Primitive Notions in Modern Law,” 
and elsewhere in this periodical. 


ULTRA VIRES. 


ULTRA VIREs is a term used to express the action of a corpo- 
ration which is beyond the powers conferred upon it by its 
charter, or the statutes under which it was instituted; and the 
doctrine relating to it is, that all acts of the corporation not 
within the powers conferred upon it, or reasonably implied from 
its charter, are null and void. : 

This doctrine has been sustained by the argument that corpo- 
rations, being ideal and imaginary beings, created by the sover- 
eign authority, should be subject to and limited by the will of 
the sovereign, as expressed in the charters or acts creating them, 
or the provisions of the general laws under which they are insti- 
tuted; that every person dealing with them is presumed to have 
notice of the public acts and general laws, and hence of the 
powers conferred thereby upon them; and that, having such 
notice, no one should be allowed to enforce the performance of a 
contract made with them in relation to matters not authorized 
by such acts or general laws. 

It has been further maintained that as by creating a private 
corporation a part of the sovereign power of the State has been 
conferred upon it, and that as the contract thereby entered into 
between the State and the corporation is irrevocable, any power 
exercised on the part of the corporation, beyond what has been 
conferred, should be ignored by courts, as it would be an infringe- 
ment upon the remaining or reserved rights of the State, which 
might otherwise be indefinitely extended, and the recognition of 
such acts would therefore be dangerous to State sovereignty, and 
against public policy. 

Again, it has been said that a recognition of ultra vires acts, 
as valid, would be against public policy, for the reason that the 
assets and income of the corporation might be expended in un- 
authorized undertakings and speculations, and the corporation 
thereby prevented from performing its part of the contract with 
the State; and because the non-assenting stockholders and cred- 
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itors of the corporation might thereby suffer loss, against which 
they should be protected. 

We shall hereafter consider the arguments which have been 
urged in support of this doctrine. 

Among the leading English cases maintaining the doctrine of 
ultra vires is East Anglian R. Co. v. East Counties R. Co In 
this case the defendant, among other things, covenanted to take 
a lease of the plaintiff's railways, and to furnish the capital neces- 
sary for the construction of extensions, branches, and works au- 
thorized to be constructed by bills then pending in Parliament, 
and to pay the costs of preparing and promoting such bills, whether 
the same should become a law or not. This action was to recover 
the costs of preparing and promoting the bills above referred to, 
and the question presented was, whether a recovery could be 
had therefor. Jervis, C. J., in delivering the opinion of the 
court, after referring to the statute by which the defendant was 
created, says : — 


This act is a public act, accessible to all, and supposed to be known to 
all; and the plaintiffs must therefore be presumed to have dealt with the 
defendants with the full knowledge of their respective rights, whatever 
those rights may be. It is clear that the defendants have a limited au- 
thority only, and are a corporation only for the purpose of making and 
maintaining the railway sanctioned by the act; and that their funds can 
only be applied for the purpose directed and provided by the statute. In- 
deed, it is not contended with a company so constituted they can engage 
in new trades not contemplated by their act; but it is said they may em- 
bark in other undertakings, however various, provided the object of the 
directors be to increase the profit of their own railway. 

This, in truth, is the same proposition in another form; for if the com- 
pany cannot carry on a new trade merely because it was not contemplated 
by the act, they cannot embark in other undertakings not sanctioned by 
their act, merely because they hope the speculation may ultimately in- 
crease the profit of the shareholders. They cannot engage in a new 
trade, because they are a corporation only for the purpose of making and 
maintaining the Eastern Counties Railway. What additional power do 
they acquire from the fact that the undertaking may in some way benefit 
their line? Whatever be their object or prospect of success, they are still 
but a corporation for the purpose of making and maintaining the Eastern 
Counties Railway ; and if they cannot embark in new trades because they 


111 C. B. 775; 21 L. J. x. 8. C. P. 28; 16 Jur. 249; 7 Eng. L. & Eq. 509 
(1852). 
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have only a limited authority, for the same reason they can do nothing 
not authorized by their act, and not within the scope of their authority, 
Every proprietor, when he takes shares, has a right to expect that the con- 
ditions upon which the act was obtained will be performed; and it is no 
sufficient answer to a shareholder expecting his dividend, that the money 
has been expended upon an undertaking which at some remote period may 
be highly beneficial to him. The public, also, has an interest in the proper 
administration of the powers conferred by the act. The comfort and 
safety of the line may be seriously impaired, if the money supposed to be 
necessary and destined by Parliament for the maintenance of the railway 
be expended in other undertakings not contemplated when the act was ob- 
tained, and not expressly sanctioned by the legislature. ... We know 
that the statute incorporating the defendant’s company gives no authority 
respecting the bills promoted by the plaintiffs; and we are therefore bound 
to say, that any contract relating to such bills is not justified by the act of 
Parliament, is not within the scope of the authority of the company as a 
corporation, and is therefore void.” ! 


The English courts have even gone further in maintaining the 
doctrine, by construing charters, not authorizing an act, as pro- 
hibiting it, and by holding that such act is void? But it is 
believed that this extreme doctrine is not now generally main- 


tained, either in England or in this country.® 

The doctrine maintained in the opinion of Chief Justice Jervis 
has been frequently followed in this country ; the courts in many 
cases, if not generally, holding that a corporation is not estopped 
from setting up the plea of ultra vires to defeat an action on a 


1 See to same effect, Coleman v. The Eastern Counties R. Co., 10 Beav. 11; Bag- 
shaw v. Eastern Union R. Co., 2 McNaght. & G. 389; The Great Northern R. Co. 
v. Eastern Counties R. Co., 9 Hare, 306; Macgregor v. Dover § Deal Ry., 18 Q. B. 618; 
16 Eng. L. & Eq. 180; Chambers v. Manchester & M. R. Co., 5 Best & Sm. 588; Earl 
of Shrewsbury v. North Staffordshire R. Co., L. R. 1 Eq. 593; Taylor v. Chichester § 
Medhurst R. Co., L. R. 2 Ex. 356; Eastern Counties R. Co. v. Hawkes, 5 H. L. C. 
831; Preston v. Liverpool, §c. R. Co., id. 605. 

2 Shrewsbury & Birmingham R. Co., 6 H. L. C. 118; East Anglian R. Co. v. East 
Counties R. Co., supra; Macgregor v. Dover & Deal Ry., supra; Atty..Gen. v. Great 
Northern R. Co.,6 Jur. x. 8. 1006. In the case last cited, Kindersley, V. C., ob- 
served: “ Although the act of Parliament which constitutes the company contains no 
prohibition in express terms against engaging in any other business except that of 
making and maintaining and using the railway, there is implied in every such act of 
Parliament a prohibition, or (looking at it as a contract) a contract against even en- 
gaging in any other business than that of a railway company.” 

8 Mayor of Norwich v. The Norfolk R. Co., 80 Eng. L. & Eq. 120; Eastern Counties 
R. Co. v. Hawkes, supra; Coleman v. Eastern Counties R., 10 Beav. 1. 
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contract.1. This doctrine, however, has been frequently ques- 
tioned, as we shall hereafter see, and courts that have felt con- 
strained to follow the rule have done so under protest, and have 
been disposed to treat with as little favor as possible the plea of 
ultra vires? 

It may be observed that the doctrine of ultra vires is appli- 
cable only in those cases where there is an entire want of power 
on the part of the corporation to do the act under any circum- 
stances, and not to cases where the corporation has power to do 
the act under certain conditions or for certain purposes, and it 
does it without these conditions or purposes. And the rights of 
parties contracting with a corporation frequently depends upon 
the question, whether or not the corporation had power under 
any circumstances to do the act. 

In Mayor of Norwich v. Norfolk Railway Company, Lord 
Campbell says : — 


“The mere circumstance of a covenant by directors in the name of the 
company being ultra vires as between them and the shareholders, does not 
necessarily disentitle the covenantee to sue upon it. For example, if the 
directors of a railway company were to enter into a contract under the seal 
of the company, for the purchase of a large quantity of iron rails, and to 
pay for them at a fixed price, as the vendor had reasonable grounds for 
supposing that the rails were wanted for the purposes of the railroad, it 
would be no defence to an action for the price, or for not accepting them, 
that the rails were illegally purchased on speculation, to be resold by the 
directors on speculation for their own profit. 

“ But suppose the directors of a railway company should purchase a 
thousand gross of green spectacles as a speculation, and should put the 
seal of the company to a deed covenanting to pay for these goods, here 
would be a clear excess of authority on the part of the directors; this 
excess of authority would necessarily be known by the covenantee, and he 
being in pari delicto, I conceive that the maxim would apply, ‘ potior est 
conditio possidentis. This would be an illegal contract to misapply the 
funds of the company, and the illegality might be set up as a defence.” 


1 Hood v. N. Y. & N. H. R. Co., 22 Conn. 502; Pearce v. Madison, &c. R. Co., 21 
How. 440; Zabriskie v. Cleveland, Columbus, gc. R. Co., 23 id. 381; Brown v. Win- 
nissimmet Co., 11 Allen, 8326; East Boston Freight R. Co. v. Hubbard, 10 Allen, 459; 
Whittenton Mills v. Upton, 10 Gray, 582; Buffett v. Troy & Boston R. Co., 40 N. Y. 
168; Dawning v. Mt. Washington R. Co., 40 N. H. 230; Morris §& Esser R. Co. v. 
Susser R. Co., 5 C. E. Green (N. J.), 542. 

2 Brown v. Winnissimmet Co., 11 Allen, 326; Shrewsbury § B. R. Co. v. North- 
western R. Co.,6 H. L. C. 113. 

Supra. 
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The limitation of the doctrine is further illustrated by the 
opinion of the court in the celebrated case of Miners’ Ditch Co. 
v. Zellerbach,' in which Sawyer, C. J., observes : — 


“To recapitulate and apply the principles of law stated: Prior to the 
29th of October, 1860, the Miners’ Ditch Company, a corporation duly 
organized, was the owner, and in possession, of the property in suit. On 
that day, a deed of conveyance was executed in the name and on behalf, 
and purporting to be by the authority, of the corporation by its trustees, 
aud under the corporate seal affixed by said trustees, by which said prop- 
erty is purported to have been conveyed to the Eureka Lake Water Com- 
pany, another corporation duly organized and capable of receiving a 
conveyance of such property; and the possession was delivered to and re- 
ceived by said latter corporation. The last-named corporation continued 
in possession of said property, claiming to be the owner under said con- 
veyance, and from time to time made improvements on it to the amount of 
at least fifty thousand dollars, and paid off mortgages and liens created by 
the Miners’ Ditch Company to the amount of at least ninety thousand 
dollars more. After the Eureka Lake Water Company had thus been in 
possession continuously, improving and claiming it as its own, for a period 
of two years, in 1862 it mortgaged the property to the defendants, Zeller- 
bach and Powers, two strangers, to secure the sum of two hundred thou- 
sand dollars, advanced and to be advanced, and all of which was, in fact, 
advanced to said company, on the faith of its title, before January, 1863. 
On the 8d of January, 1863, said company placed the property in the 
hands of the mortgagees, with authority to manage and apply the profits 
in satisfaction of the mortgage. Said defendants, under this agreement, 
continued so in possession till Feb. 5, 1865, at which time they ac- 
quired the title of the Eureka Lake Water Company, through a sale by 
the sheriff, on a judgment in favor of one Martin against said company. 
Said mortgage had not been satisfied or paid by the rents and profits, or 
otherwise. No objection was made to said transfer to the Eureka Lake 
Water Company, or claim to said property set up by the Miners’ Ditch 
Company, its trustees or stockholders, from the date of the deed, in 1860, 
till the fall of 1865, a short time before the commencement of this suit. 
The Miners’ Ditch Company had power to sell the property, and to make 
such a deed as was made, for a proper purpose. Upon the face of the char- 
ter and the deed, the power existed. A comparison of the deed with the 
charter disclosed no want of authority. If any existed, it arose from ex- 
trinsic facts, which rested in the knowledge of the corporation and its 
agents alone, and which strangers had no means of discovering. Under 
the authorities cited and upon principle, strangers dealing with the corpora- 
tion, in ignorance of any extrinsic facts affecting the question of authority, 


! 87 Cal. 543. 
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were entitled to rely upon the apparent power. The deed itself was exe- 
cuted under the corporate seal, signed by the officers appointed by law to 
control the affairs of the corporation, aud duly acknowledged and recorded. 
It carried upon its face, in the mode appointed by law, the most solemn 
assurance which the corporation or its officers were capable of giving, — 
that the corporate assent had been given, and that every thing had been 
done in pursuance of authority given by the board of trustees. The pre- 
sumption, prima facie, at least, that authority to execute the deed was 
given in such a manner as to render the deed a valid corporate act, was thus 
raised; and this presumption was not overthrown by proof on the part of 
the corporation, upon which the burden of proof rested. Title therefore 
was affirmatively shown in defendant, Zellerbach, and not overthrown by 
other evidence. 

We need not inquire whether the conveyance could have been avoided 
by stockholders or creditors, or the corporation itself, as between the 
Miners’ Ditch Company and the Eureka Lake Water Company, on the 
ground that the latter was affected with notice of the illegal purpose, if 
any such there was, for which the Miners’ Ditch Company made the con- 
veyance, or whether there was in fact any illegal purpose; for the contest 
is not between those parties. The contest is between the Miners’ Ditch 
Company and Zellerbach alone, — Zellerbach, a stranger without notice, 
for none is found on his part. He found the Eureka Lake Water Com- 
pany in undisputed possession, expending vast amounts of money in im- 
proving and enlarging the works and paying off mortgages, claiming title 
under a deed, regular on its face, and apparently executed in pursuance of 
authority granted by the charter. On the faith of these appearances, he 
advanced two hundred thousand dollars, and subsequently took possession 
under an arrangement with the company, and finally purchased its interest 
under a sheriff’s sale, made at the instance of another creditor. He is, 
therefore, not affected by any knowledge of or participation in any wrong- 
ful acts of the Miners’ Ditch Company, or on the part of the Eureka Lake 
Water Company. He is certainly in no worse position than he would be 
if he had been a purchaser directly from the Miners’ Ditch Company, with- 
out knowledge of any illegal purpose in the sale, or defect of authority in 
the execution of the deed. Zellerbach is in no way affected by any of 
those latent vices, not brought to his notice, if any there be, which affected 
the transaction between the two corporations. 

This suit is not brought by a stockholder or a creditor. No person hay- 
ing an equitable interest has complained that the officers and trustees have 
exceeded their authority, or violated the trust reposed in them, to his in- 
jury. The corporation itself is plaintiff. After a five years’ acquiescence, 
and long after the property has passed into the hands of innocent parties, 
who have advanced vast sums of money upon the faith of its apparent acts, 
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paid off large liens, and greatly extended, improved, and increased the 
value of the property, this corporation seeks to avoid its deed. In the 
language of the court below, the plaintiff says: ‘True, the deed is appar- 
ently mine. I made it in the only way in which I could have made it, 
through my trustees and by my corporate seal; but, in the internal and 
secret machinery of my existence, the determination to make it was not 
regularly and properly arrived at.’ It is as though a natural person sought 
to avoid his deed by saying: ‘ True, my hand executed it, but my judg- 
ment dissented, and my will forbade it.’ Upon the facts found, we do not 
see how the result could have been otherwise, had the plaintiff been a 
stockholder or a creditor. But however that may be, it is entirely clear 
to our minds that the District Court was right in finding and adjudging 
that the title of Marks Zellerbach to the property in controversy ‘is a 
good and valid title in law and equity as against the Miners’ Ditch Com- 
pany,’ the plaintiff in this action, and that the judgment should be af- 
firmed.” 


The limitation of the doctrine, if not its entire want of princi- 
ple, in its application to executed or partly executed contracts, is 
shown by Mr. Justice Comstock in Bissell vy. The Michigan South- 
ern, fc. R. Oo. In that case, Mr. Justice Comstock says :— 


“ Circumstances may and often do exist which estop the offender from 
taking advantage of his own wrong. The contract may be entered into 
on the other side without any participation in the guilt, and without any 
knowledge even of the vice which contaminates it. An innocent person 
may part with value, or otherwise change its situation, upon the faith 
of the contracts. A railroad corporation, for example, may purchase iron 
rails and give its obligation to pay for them, with a design to sell them 
again on speculation, instead of using them for continuing its track. Such 
a transaction is clearly unauthorized, and is therefore said to be illegal. But 
if the corporation is deemed to make the contract, —in other words, if, as 
I have above shown, it is a legal possibility for corporations to make con- 
tracts outside of their just powers,— how can its illegality be set up against 
the other party, who knows nothing of the unlawful purpose? So, an in- 
corporated bank may purchase land, having power to do so, for a banking- 
house, but actually intending to speculate in the transaction. This is, also, 
ultra vires ; but can the want of authority be interposed in repudiation of a 
just obligation to pay for the land, the vendor not being in pari delicto? 
Such a doctrine is not only shocking to the reason and conscience of man- 
kind, but it goes far beyond the law in regard to the illegal contracts of 
private individuals.” . . . “That term (wltra vires) is of a very modern 
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invention, and I do not think it well chosen to express the only princi- 
ple which it can be allowed to represent in cases of this nature. It is not 
to be understood as an absolute and peremptory defence in all cases of 
excess of power without regard to other circumstances and consideration.” 


Mr. Justice Selden, in the same case, says : — 


“There are, no doubt, cases in which a corporation would be estopped 
from setting up this defence, although its contract might have been really - 
unauthorized. It would not be available in a suit brought by a bona fide 
indorsee of a negotiable promissory note, provided the corporation was. 
authorized to give notes for any purpose; and the reason is, that the cor- 
poration, by giving the note, has virtually represented that it was given 
for some legitimate purpose, and the indorsee could not be presumed to 
know the contrary. The note, however, if given by a corporation abso- 
lutely prohibited by its charter from giving notes at all, would be voidable 
not only in the hands of the original payee, but in those of any subsequent 
holder, because all persons dealing with a corporation are bound to take 
notice of its chartered powers.” 


In Mayor of Norwich v. Norfolk R. Co.) Mr. Justice Earl 
says : — 

“ The doctrine (relating to the defence of ultra vires) was introduced at 
law by the East Anglian Company Case, and the contract there in ques- 
tion, being a contract by one railway company to pay the cost of another 
railway, incurred in applying to Parliament, was judicially perceived, from 
the terms of the contract itself, to be necessarily unconnected with the 
purpose of the defendant’s incorporation, and therefore prohibited. This 
is the point decided in the case. Looking to the report, with the remarks 
in the arguments, I understand the court to have meant that any applica- 
tion of the funds, and any contract which, in the knowledge of the party 
who should sue upon the contract, was intended for a purpose unconnected 
with the purpose of incorporation, was prohibited; and that where the 
contract itself appeared to be necessarily unconnected with the purpose 
of incorporation, both the parties must have known it to be so, and the 
court judicially perceived it to be void; and that, if the contract was not 
necessarily so unconnected, the ground of illegality must be averred and 
found in the usual way, before it could be a ground of judgment; and that 
no application of the funds and no contract was prohibited by implication, 
which the parties intended to be connected with the purpose of incorpora- 
tion, however distant the connection might be. The question put in the 
course of the argument, ‘ Would a contract by a railway company for a 


1 30 Eng. L. & Eq. 120; 4 E. & B. 396; 24 L. J. 105. 
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theatre or chapel be void?’ exemplifies the doctrine. It might or would 
not, according as the purpose of the contracting parties was or was not 
connected with the railway. It might be a speculation separate from the 
railway, and prohibited. Or, if works were wanted in a waste place, and 
the company found it for their interest to build a town and supply it with 
all requisites for inhabitancy, and, in order to secure a permanent supply 
of workmen of skill and responsibility, added a chapel and a theatre, with 
religious and secular instruction, it might be for the purpose of the railway, 
and valid, and, though distantly connected, the outlay might be found 
eventually to increase the profit from the traffic.” 


The powers of a corporation, derived from its charter, or the 
general laws under which it is instituted, may be greatly ex- 
tended or restricted, by the construction given thereto by the 
courts; and the virtue of a plea of ultra vires may depend upon 
such construction. A very liberal interpretation has frequently 
been given to charters, which has in a measure relieved the hard- 
ships which would otherwise have resulted from a defence on the 
ground of ultra vires. It is a familiar doctrine that corporations 
possess not only such powers as may be expressly conferred, 


but also such as are reasonably inferred from those expressly 
granted. 


These incidental powers are such as are necessary for the 
purpose of carrying into effect the powers expressly granted.) 
And although the rule is that grants of this character must be 
strictly construed,’ still they must be reasonably construed to 
carry out the purposes of the corporation.* Thus, it has been 


1 Bank of Augusta v. Earle, 18 Pet. 519; Dartmouth College v. Woodward, 4 Wheat. 
636; Trustees v. Peaslee, 15 N. H. 330; Downing v. Mt. Washington R. Co., 40 id. 231; 
People v. Utica Ins. Co., 15 Johns. 857; Le Couteniz v. City of Buffalo, 33 N. Y. 833; 
Railroad y. Seely, 45 Mo. 220; Vandall vy. S. S. F. Co., 40 Cal. 88; Shawmut Bank v. 
Plattsburg, &c. R. Co., 31 Vt. 491; Mobile, gc. R. Co. v. Franks, 41 Miss. 494. 

2 Opinion of Black, C. J., in Pennsylvania R. Co. v. Canal Coms., 19 Pa. St. 22. 

8 Charles River Bridge v. Warren Bridge, 11 Pet. 420; Providence Bank v. Billings, 
4 id. 615; Perrine vy. Chesapeake, §c. Canal Co., 9 How. 172; Richmond R. Co. v. Lou- 
isiana R. Co., 13 id. 7; Pennock v. Coe, 23 id. 117; Rice v. Railroad Co., 1 Black, 358; 
Delaware Tax Cases, 18 Wall. 206; Auburn Plank Road Co. v. Douglass, 9 N. Y. 444; 
Rensselaer, §-c. R. Co. v. Davis, 23 id. 187; In re New York, §c. R. Co. v. Kip, 46 id. 
546; Black v. United Cos., 7 C. E. Green, 130; 8. c. 9 id. 455; Bradley v. New York 
Co., &c. R. Co., 21 Conn. 294; Mohawk Bridge Co. v. Utica, &c. R. Co., 6 Paige, 554; 
C.& A. R. Co. v. Briggs, 2 Zabr. 623; Townsend v. Brown, 4 id. 80; Weight v. 
Carter, 8 Dutch. 76; Bridge Prop. v. Hoboken, 2 Beas. 81; 8. c. 1 Wall. 116; Beards- 
town, §c. R. Co. v. Metcalfe, 4 Metc. (Ky.) 199; Bank v. Commonwealth, 19 Pa. St. 
144; Penn., fc. R. Co. v. Canal Coms., 21 id. 9; Coms. v. Erie, fc R. Co., 27 id. 889. 
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held that a railroad corporation, chartered to construct and 
operate a particular railroad, has an implied power, without any 
express provision conferring it, to make a contract to carry be- 
yond the limits of its own line, and that such a contract is not 
ultra vires ; that it has implied authority to erect a refreshment- 
room ;* that a corporation authorized to erect a market has 
authority to purchase land for that purpose ;* and that corpora- 
tions generally have authority to borrow money to carry out the 
objects for which they were created, and execute their notes and 
other obligations therefor ;* to receive and transfer notes and 
bills, unless particularly restrained therefrom by the charter ;° 
and even that they may generally, by virtue of their implied 
powers, make promissory notes.® 


1 Perkins v. Portland & Saco R. Co., 47 Me. 578; Nashua Lock Co. v. Worcester §- 
Nashua R. Vo., 48 N. H. 3389; Buffett v. The Troy, &c. R. Co., 40 N. Y. 168; Quimby 
vy. Vanderbilt, 17 N. Y. 306; Ogdensburg & L. C. R. Co. vy. Platt, 22 Wall. (U. S.) 123; 
Muschamp v. Lancaster, §c. R. Co., 8 M. & W. 421; Baltimore & Phil. Steamboat Co. 
v. Brown, 54 Pa. St. 77; Kessler v. N. Y. Central R. Co., 7 Lans. 63; Jil. Cent. R. Co. 
v. Copeland, 24 Ill. 382; Wheeler v. San Francisco, §c. R. Co., 31 Cal. 46; McClure v. 
Manchester, §c. R. Co., 18 Gray, 124; Najac v. Boston, fc. R. Co., 7 Allen, 829; Cin- 
cinnati, gc. R. Co. v. Pontius, 19 Ohio St. 221; Candee v. Renn., &c. R. Co., 21 Wis. 
582; Angel v. Miss., §c. R. Co., 9 Ia. 488; Root v. Great West. R. Co., 45 N. Y. 525. 
But see contra, Hood v. N. Y. & N. H. R. Co., 22 Conn. 602. 

2 Flanagan v. Great Western R. Co., L. R. 7 Eq. 116. 

3 Dill. on Mun. Corp., § 372. * Field on Corp., § 249. 

5 Buckley v. Briggs, 30 Mo. 452; Frye v. Tucker, 24 Ill. 180; Hardy v. Meriweather, 
14 Ind. 208; Lucas v. Pitney, 8 Dutch. 221. “If there is nothing on the face of ne- 
gotiable instruments executed by a corporation to indicate that they are ultra vires, and 
it had power to issue such instruments in the conducting of its legitimate business, 
a defence on that ground could not be set up to defeat a recovery thereon by a bona 
Jide holder for value, without notice of the excess of authority in issuing them for 
the particular purpose for which they were issued.” Field on Corp., § 270, citing 
Monumental Bank v. Globe Works, 101 Mass. 57; Attorney-General v. Insurance Co., 
9 Paige, 470 ; Mechanics’ Banking Association v. White Lead Co., 35 N. Y. 505; Lexing- 
ton v. Butler, 14 Wall. 282; Monford v. Farmers’ Bank, 26 Barb. 568; Bridgeport City 
Bank v. Empire, §c. Co., 30 id. 421; Central Bank v. Same, 26 id. 23; Bissell v. Michigan, 
ge. R. Co., 22 N. ¥. 258. See also recent case in Sup. Ct. U. S., Union Nat. Bank 
v. Mathews, Cent. L. J., vol. viii., No. 7, p. 131, Feb. 14, 1879. ; 

§ Police Jury v. Britton, 15 Wall. 566; Moss y. Averill, 10 N. Y. 449; Richmond, 
$c. R. Co. v. Snead, 19 Gratt. 354; Story on Bills of Exch., § 79 ; Edwards on Bills, 
77; Barry v. Merchants’ Exp. Co., 1 Sand. Ch. 280; Fay v. Noble, 12 Cush. 1; Munn 
v. Commission Co., 15 Johns. 44; Olcott v. Tioga, &-c. R. Co., 40 Barb. 179; Mechan- 
ics’ Association v. White Lead Co., 85 N. Y. 505; Lucas vy. Pitney, 8 Dutch. 221; Oz- 
ford Iron Co. v. Spradley, 46 Ala. 98; Bradly v. Ballard, 55 Ill. 418; Union Bank v. 
Jacobs, 6 Humph. 515. The directors of a bank have a right to sell and transfer a 
promissory note owned by it. Planters’ Bank v. Sharp, 6 How. 801; Marvine v. 
Hymers, 12 N. Y. 223. 
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So it has been held that, where a corporation had authority to 
keep steam-vessels for the purposes of a ferry, they could use 
these vessels, when otherwise unemployed, for excursion trips, 
on the ground that it was not for the benefit of the company that 
its property or capital should remain idle, and that although the 
steamboats were not purchased for, or intended to be used as, 
excursion boats, nor the company constituted for such a purpose, 
yet that the company were justified in utilizing the steamboats 
in that way.! 

So, where a corporation was instituted for the purpose of build- 
ing a hotel, and the carrying on of the usual business of a hotel 
and tavern therein, and the company built a large hotel, but before 
it was completed the directors and a majority of the shareholders 
agreed to let a portion of it for another purpose, and to make 
some necessary alterations in the plan of the hotel for this pur- 
pose, which would cost the corporation £2,000, and which would 
cost the company a further expense in restoring the rooms let, at 
the expiration of the utmost limit of the lease (five years), and 
placing them in a proper condition for hotel purposes, it was 
held, that as the lease was not of a permanent character, but 
was made because it was believed that the whole of the build- 
ing could not be profitably used as a hotel at first, and because 
the company had not the capital to open and operate the whole 
at once, therefore the agreement was not wltra vires, and the 
court ought not to interfere and restrain it from being carried 
into effect.? 

And where the directors of an insurance company had offered 
to pay a loss caused by a gunpowder explosion, although their 
policies contained an express exemption from such losses, and 
they did not admit any legal liability, but it appeared that it was 


1 Forest v. Manchester R. Co., 30 Beav. 40. The same doctrine was held in Brown 
v. Winnissimmet Co., 11 Allen, 326. The court held the act of letting a steamboat by 
a ferry company authorized, under certain circumstances ; Bigelow, C. J., observing: 
“ That is no excess of their corporate powers to own steamboats which are not re- 
quired for immediate or constant use in the daily prosecution of their ordinary 
business; .. . that it is not necessary that such extra or additional steamboats 
should be kept unemployed when not required for the business of the ferry, but that 
it is competent for the defendants to use them, or let them to others to be used, in 
carrying on any legitimate business for which they are suitable.” 

2 Simpson vy. Westminster Palace Hotel Co., 2 DeG., F. & J. 141; 29 L. J. Ch. 561; 
affirmed, 8 H. L. C. 712. See also Horsey’s Claim, Re London, §c. Co., L. R. 5 Eq. 
661; 37 L. J. Ch. 398. 
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usual and advantageous for such companies to do so, on a bill by 
a shareholder to restrain the payment, it was held that this was 
a mode of carrying on the business with which the court would 
not interfere, and the bill was dismissed.? 

These and many other instances of liberal construction of 
corporate powers indicate the disposition of courts to relieve 
parties, as far as possible, from the odious plea of ultra vires. 
For this enables corporations to repudiate contracts, even 
though they may have received the whole consideration of the 
same; and take advantage of those dealing with them, in good 
faith, when the undertaking proves unfortunate; and it enables 
them to take advantage of their own wrong. It is not remark- 
able, therefore, that the courts are inclined to extend by con- 
struction the powers of private corporations, to relieve innocent 
parties of frequent hardships resulting from the arbitrary and 
technical doctrine of ultra vires. This tendency of the courts is 
well stated by Butler, J., in Converse v. Norwich Co? Referring 
to the case of Hood v. N. Y. § N. H. R. Co.,3 where it was main- 
tained, against the general current of authority in this country 
and in England, that a contract with a railroad company, to carry 
goods beyond the terminus of its road, was ultra vires, and there- 
fore void, he says : — 


“The plaintiffs insist that the case is in conflict with the whole current 
‘of authority both in England and in this country, and is not law. That 
case cannot be overruled or shaken, on the ground that the principles there 
applied are technically wrong. The principle is fundamental and element- 
ary, that the power of a corporation is limited to the powers conferred by 
the charter, and such as are necessarily incidental thereto. The courts 
of other States in the cases cited have not questioned or disregarded that 
principle. But corporations have in a few years, under general laws, be- 
come sO numerous, and are so connected with and so control the business 
of the country, and even its religious and benevolent agencies, that courts 
have gradually come to think it necessary to relax the technical and theo- 
retical strictness of the legal principles applicable to them, and subject them 
to the same liabilities for the acts of their agents as natural persons, so far 
as it can be done practically and consistently with their charters. The very 
rapid increase of these corporations which now monopolize the business of 
land carriage, and a large share of that which is done by water, and the 


1 Taunton v. Royal Ins. Co., 2 H. & M. 135. 
2 38 Conn. 166. 8 22 Conn. 502. 
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equally rapid increase in the quantity of freight which they carry destined 
to points beyond their chartered termination, render it desirable for them 
and the business community that they should have power to make business 
connections and contracts with each other, and assume a joint responsibility 
for carriage beyond the termination of their routes; and the tendency of 
the courts is almost universally to recognize their power so to do, where the 
purpose is auxiliary, beneficial, and within a reasonable limit as an intended 
or necessary and incidental power, by a liberal construction of the legisla- 
tive grants. Whether we ought so to regard the changes and follow the 
prevailing decisions, and relax the strictness of the rule by such liberal 
construction in respect to the intention of the legislature or the necessity 
for such an incidental power, either because it is wise to do so, or for the 
sake of uniformity, or whether we should hold to the maxim of stare 
decisis, and adhere to the old and strict rule of construction adopted in the 
case relied upon, it is not necessary now to determine.” 


The learned judge sustains a strict construction of powers con- 
ferred upon the corporation, quite at variance with the opinion of 
courts in other cases.? 

In Brown v. Winnissimmet Co.,? Bigelow, C. J., favors a liberal 
construction of charters in such cases. He says: — 


“The main defence in this action appears to have been that the con- 
tracts or agreements on which the plaintiffs rely in support of their claim 
against the defendants were such that the latter had no power or authority 
to make them under the act of the legislature by which they were in- 
corporated, and that they cannot for that reason be enforced in a court of 
law. The late English authorities seem to sanction the doctrine that such 
a ground of defence, although it may be ‘unbecoming and ungracious,’ or, 
in the stronger language of Lord St. Leonards, ‘indecent,’ is nevertheless 
legal and valid, if it be made to appear, either by the express provision of 
an act of incorporation, or by necessary and reasonable implication there- 


1 See Miller v. N. Y. & N. H. R. Co., 53 N. Y. 363. “It is now well settled that 
a power granted to a corporation, to engage in certain business, carries with it the 
authority to act precisely as an individual would act in carrying on such business, 
and that it would possess for this purpose the usual and ordinary means to accom- 
plish the object of its creation, in the same manner as though it were a natural 
person. Thus, if incorporated for the purpose of building a bridge, it may contract 
a debt for labor or materials to be used therefor, or for the land on which it is to be 
built. And it may give, as evidence of its indebtedness therefor, its note, bond, or 
mortgage, or it may borrow money for this purpose, and execute a valid note or bond, 
and mortgage to secure the same.” Field on Corp., § 271, citing Barry v. Merchants’ 
E. Co., 1 Sand. Ch. 280. 

2 11 Allen, 326. 
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from, that the contract which is sought to be enforced in an action at law 
against a corporation is beyond the scope of the powers granted by its 
charter; or, in other words, that the legislature did not intend that the 
body created by them should enter into contracts of a character like that 
which a plaintiff makes the foundation of a claim against it.1 We know 
of no rule or principle by which an act creating a corporation for certain 
specific objects, or to carry on a particular trade or business, is to be strictly 
construed as prohibitory of all other dealings or transactions not coming 
within the exact scope of those designated. Undoubtedly the main busi- 
ness of a corporation is to be confined to that class of operations which 
properly appertain to the general purposes for which its charter was 
granted. But it may also enter into contracts and engage in transactions 
which are incidental or auxiliary to its main business, or which may be- 
come necessary, expedient, or profitable in the care and management of 
the property which it is authorized to hold under the act by which it was 
created. For example, it might perhaps be held that a corporation estab- 
lished for the purpose of manufacturing cotton and woollen cloth could not 
properly invest all its capital in mill powers and privilege, and engage ex- 
clusively in the business of leasing them to others to be used for manu- 
facturing purposes, or that it could not lawfully confine its operations to 
the making of steam-engines and machines for sale. But no one could 
doubt that it would be within the scope of its powers to allow another 
person or corporation, for a reasonable compensation, to draw surplus water 
from its mill-pond, or to employ that portion of its steam-power which was 
not required for its own use. So a stage-coach company or a street-rail- 
way corporation would exceed its corporate powers if it engage extensively 
in the transportation of passengers and merchandise on land or sea by 
steam; but it would be acting strictly within the limits of its capacity if it 
should occasionally let a horse, or a coach, or a car, not required for its own 
immediate purposes, to another person or corporation, or should enter into 
a contract for the employment of its horses in another occupation during a 
portion of the year when the business of the corporation did not require 
their use.” 


We have seen from these authorities a disposition of courts to 
rather extend the powers of corporations than to limit them by 
construction, and thereby they have much limited the application 
of the doctrine of ultra vires, and avoided many inconveniences 


1 South Yorkshire, &c. R. Co. v. Great Northern R. Co., 9 Ex. 55; Bateman v. Ash- 
ton-under-Lyne, 8 H. & N. 323; Norwich v. Norfolk R. Co., 4 El. & Bl. 897; Hawkes v. 
Eastern Counties R. Co., 1. DeG., M. & G. 787; Pennsylvania, gc. Steam Nav. Co. v. 
Danbridge, 8 G. & J. 248; Hood v. N. Y. §& N. H.R. Co., 22 Conn. 502; Pearce 
v. Madison, gc. R. Co., 21 How. 441; Field on Corp., § 248 and notes. 
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and hardships incident thereto. In fact, these common results 
have been so manifest, that the opinion of the courts adhering to 
the doctrine, according to the principle stare decisis, have fre- 
quently contained expressions of dissatisfaction with it, and opin- 
ions of able judges dissenting from it have not been uncommon. 
In Cary v. Cleveland, gc. R. Co.,1 Allen, J., observes : — 


“ Corporations should be restricted so far as courts can, in the exercise 
of their powers, limit them; but the plea is not a gracious oue, that a con- 
tract which they have deliberately made, and of which they have received 
the full benefit, is void for want of power in them to make it. Eminent 
judges have expressed regret that covenants entered into deliberately, and 
with fair intentions on both sides, should be resisted on the ground of 
ultra vires,—‘a sentiment, says Lord Campbell, after quoting it from 
Lord St. Leonards, ‘in which we should all concar.’”? 


To illustrate the doctrine of ultra vires, and the injustice of its 
application in some cases, let us suppose that A., a corporation 
organized under the general incorporating laws of Wisconsin to 
build, construct, and operate a railroad from Milwaukee to Prai- 
rie du Chien, in that State, builds, constructs, and operates such 
railroad ; and finally, at a general meeting of all the shareholders 
of said company, a resolution is adopted, declaring that it is for 
the interests of said company that it erect, establish, and main- 
tain a bridge across the Mississippi River, between Prairie du 
Chien and the Iowa side of the river, for the purpose of trans- 
ferring cars, freight, and passengers from railroads in Iowa to the 
railroad of A., and authorizing and requiring certain officers of 
said company to carry said resolutions into effect ; that such offi- 
cers, in carrying out such request, enter into a contract in the 
usual way with B. for the construction of the bridge; that B. 
constructs such bridge, and that it is accepted by A., for which 
B. receives $100,000 in cash at the time, and $100,000 in the 
bonds of A., secured by a first mortgage on its railroad from 
Milwaukee to Prairie du Chien; that A. insures the bridge for 
the full amount of $200,000, that being one-third less than the 
actual value of the same ; that, a total loss occurring, A. receives 
the full amount of $200,000 of the insurance company ; that 
afterwards B. institutes a suit to recover the $100,000 due on his 
bonds, and to foreclose the mortgage, to which A. interposes the 


1 26 Barb. 35. 2 Mayor of Norwich v. Norfolk R. Co., 4 E. & B. 446. 
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plea that they are void, because A. exceeded its corporate powers 
in entering into the contract for the construction of said bridge. 
The court, recognizing the strict doctrine of ultra vires, and in 
the light of the early decisions relating to it, must say that the 
plea is good, and that A. is not estopped from setting it up as a 
perfect defence to the action. 

To relieve the injustice and hardship in such cases, another 
doctrine seems to have been introduced ; namely, that although 
the contract may be void as ultra vires, still a recovery may be 
had of a corporation for money or property received on such 
void contract, on an implied agreement to return the property or 
other consideration received, or pay for the same so much as it 
may reasonably be worth.? 

This doctrine rests upon the ground that, although the corpo- 
ration has received money or other consideration on a contract 
ultra vires, and therefore against public policy, and void, it would 
be wrong for it to retain such consideration, without accounting 
to the owner for it; and the law will raise an implied promise to 
return it or its value. But does this avoid the original difficulty, 
and satisfy the public policy on which the doctrine of ultra vires 
rests? For illustration, let us take the hypothetical case of the 
railroad above given, and suppose the corporation has made a 
successful defence to an action on its bonds on a plea of ultra 
vires, and that suit is brought to recover on a quantum meruit. 
If this is permitted, how is public policy or the interests of the 
public or the State subserved? The difference consists only in 
the form of the claim and in the form of the action. Whether the 
recovery is in the one form or the other might vary somewhat 
the amount of the recovery, and enable either party to take ad- 
vantage of the other. By this means one may lose the advantage 


1 See Pearce v. Madison, §c. R. Co., 21 How. 441. 

2 Allegheny City v. Clarkan, 14 Pa. St. 81; Dill v. Wareham, 7 Met. 438 ; McCracken 
v. San Francisco, 16 Cal. 571 ; East London §& N. W. R. v. Bailey, 4 Bing. 283; Mayor v. 
Charlton, 6 M. & W. 815; Paine v. Strand Union, 8 Q. B. 326. See also Curtis v. 
Leavitt, 15 N. ¥. 9; Moss v. Rossie Min. Co.,5 Hill, 187; Peterson v. Mayor, 17 N. Y. 
449; Hooker v. Eagle Bank, 30 id. 883 ; Steamboat Co. v. McCutcheon, 138 Pa. St. 18; 
Hague v. City of Phila., 48 id. 527; City of Balt. v. Reynolds, 20 Md. 1; Richard v. 
Warren Co., 31 id. 881; Zoetman v. San Francisco, 20 Cal. 96; Argenti v. City of San 
Francisco, 16 id. 255; Steam Nav. Co. v. Wood, 17 Barb. 378; Bank v. Hammond, 
1 Rich. L. 281; Southern, gc. Co. v. Louier, 5 Fla. 110; Silver Lake Bank v. North, 
4 Johns. Ch. 876; Tracy v. Talmage, 14 N. Y. 162; Leavitt v. Palmer, 3 Comst. 19; 
Gas Co. v. San Francisco, 9 Cal. 453. 
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of his good bargain under the contract; for if the contract is 
void, either party may avail himself of it. But will that protect 
the State, or subserve the interests of the public, or secure the 
appropriation of its funds to the legitimate purposes for which it 
was created, or tend to secure a faithful discharge of corporate 
duties? If the corporation must restore money or property re- 
ceived under such void contract, should they not be required to 
pay a reasonable compensation for labor and services received in 
executing ultra vires acts? For instance, if a corporation by its 
charter is authorized to construct and operate a railroad from A, 
to B., and it not only constructs and operates such road, but also 
constructs and operates a lateral road to C., and becomes indebted 
to D. for labor and services, under a special contract to construct 
it, but to whose claim for the same on the express contract the 
corporation successfully interpose the plea of ultra vires, should 
he not be permitted to recover ona quantum meruit? If so, what 
distinction is there in principle, so far as the doctrine of ultra’ 
vires is concerned, except the mere form of the recovery? In 
either case, the ultra vires act is done. It cannot be expected 
that the form of the action or the amount of the recovery can 
affect the State or the public; but it may greatly prejudice one 
of the parties to the contract, and affords a bounty to dishonesty 
and corruption. 

In view of the tenacity with which the English courts have 
adhered to the doctrine of ultra vires, it is interesting to notice 
the facility with which they also accept the doctrine of the right 
of recovery of money loaned or advanced to corporations on con- 
tracts ultra vires, and devise other means to avoid the hardships 
incident to that doctrine. Thus, where a joint-stock company 
was formed in England for the purpose of working German 
mines, subject to the terms of a deed of settlement which pro- 
vided that the capital should be £50,000, and gave no powers to 
the directors to raise money except by the creation of new shares; 
and the capital was paid up, but proved insufficient for working 
the mines ; and the company being in debt, for labor and other 
things, incurred in working the mines, the directors obtained 
advances of money from some of the stockholders, and loans from 
bankers, to pay the indebtedness and carry on the business, — the 
court held, that although the directors had no power to borrow 
money, and that the advances made by the bankers did not con- 
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stitute a debt due them from the company, or, in other words, 
that said acts were ultra vires and therefore void, they still held 
that the directors might recover of the company the amounts 
repaid the bankers for advances made by them; and this right 
was placed upon the ground that they were trustees, and in that 
character were entitled to indemnity from their cestuis que trust- 
ent, against expenses bona fide incurred.! 

In another case, where the corporation had no express powers to 
borrow money, and the subscribed capital was all exhausted, and 
the directors necessarily incurred a large debt on account of the 
company in the conducting of its affairs, it was held, that, as the 
deed of settlement did not limit the liability of each member to 
the amount of his shares as named in the deed, the directors were 
entitled to be repaid by a call upon the shareholders.* 

In Troup’s Case, the directors of a company having no bor- 
rowing powers, but being pressed by their contractor, obtained 
for him on credit £2,000 at a banker’s upon their guaranty. 
Subsequently the secretary, with the sanction of the directors, 
borrowed £500 in his own name for the use of the company. 
The money was all appropriated for the benefit of the company. 
It was held that the claims for these sums should be allowed, 
with interest, in the final winding-up of the company.® 

In Re Cork, gc. R. Co.,4 the company had spent its authorized 
capital, and was in debt and pecuniary difficulties, and resolu- 
tions were passed for the issue of Lloyd’s bonds, to be given to 
persons loaning it money. These were used to pay for land, 
rolling-stock, &c. The resolutions and issue were held ultra 
vires, because the company had exhausted its borrowing power ; 
but it was held that persons to whom the bonds had been issued 


1 Re German Mining Company, Ex parte Chippendale, 4 DeG., M. & G. 19. See we 
Bank of Australia v. Breillat, 6 Moo. P. C. 152. 

2 Ex parte Bignold, Re Norwich Yarn Co., 22 Beav. 143. There are some Sa 
distinctions drawn in the cases relating to this subject. For instance, in Hawtayne 
v. Bourne, 7 M. & W. 595, it was held that the shareholders of a mining company 
were not liable for moneys borrowed by the agent in order to pay the arrears of the 
wages due to the laborers in the mine; while in Hawken v. Bourne, 8 M. & W. 708, © 
they were held liable for goods supplied for the necessary working of the mine, on 
the order of the resident agent. 

3 Re Electric Telegraph Co. of Ireland (Troup’s Case), 29 Beav. 353. See also 
Hoare’s Case, 30 id.'225; Lowndes v. Garnet, §c. Mining Co., 83 L. J. Ch. 418; 3 N. R. 
601; 2J. & H. 282. 

4 L. R.4 Ch. 748. See also Re Exmouth Dock Co., L. R.17 Eq. 181; Ulster R. 
Co. v. Banbridge, §c. R. Co., Ir. R. 2 Eq. 190; 16 W. R. 598. 
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were entitled to be repaid to the extent the money had been 
used for the company. 

But, on the other hand, where a corporation had been instituted 
for the building of a corn exchange, and the building was to cost 
a certain sum fixed beforehand, but it cost more ; and the direc- 
tors advanced money to complete it, after all the capital had 
been paid in, the deed of settlement providing that calls should 
not be made upon shareholders beyond the amount for the time 
being remaining unpaid of their respective shares, — it was held 
that the directors were not entitled to a call upon the share- 
holders to reimburse them the money advanced.! 

We have already referred to the fact that the defence of ultra 
vires has usually been received by the courts as an “ ungracious 
and odious” one; and that the application of the doctrine has 
been much limited by the liberal construction of charters, giving 
private corporations a wide latitude in the way of incidental 
authority. The doctrine has been limited to those cases where 
the act done is not within the scope of the powers conferred 
under any circumstances, and as not applicable to cases where 
the right to act depends upon certain circumstances, as the con- 
currence of certain agents or officers of the corporation. And in 
several recent cases private corporations have been held liable 
for torts committed while acting ultra vires, and on contracts 
ultra vires, where they have received the consideration of tho 
contract.? 

In Bissell v. The Michigan, gc. R. Co.,8 the action was for 
damages sustained by the negligence of the defendants in operat- 
ing a railroad, whereby the plaintiff's leg was broken; and the 
defence was, that the defendants had no authority to operate the 
road at the time and place of the injury; that the operation of 
the road by them was ultra vires and their acts void; that they 
had no power to contract with the plaintiff to carry him as a 
passenger on the road where the injury happened, and that they 
were not liable for the negligence. The majority of the court 
held that the defendants were «liable for the injury, even though 
the act of operating the road was wltra vires. On the question 
whether the defendants could be liable on a contract with passen- 
gers relating to carriage over the road they had no authority to 


1 Re Worcester Corn Exchange Co., 8 DeG., M. & G. 180. 
2 De Groff v. American, gc. Vo., 21 N. Y. 128. 8 22 N. Y. 258. 
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operate by the terms of their charters, the judges were divided 
in their opinion, Comstock, C. J., maintaining, in an elaborate 
opinion, the affirmative, and Selden, J., the negative, of the 
question. In maintaining his position, the Chief Justice, after 
stating the facts of the case, observes : — 


“ Can, then, two railroad corporations, having connecting lines, thus unite 
their business for the purpose of promoting their common interests ; charter 
another and a connecting road, in furtherance of the policy; hold them- 
selves out to the public as carriers over the whole route ; enter into contracts 
accordingly ; receive the benefit of those contracts ; and then, when liabili- 
ties arise, interpose the violation of their own charter to shield them from 
responsibility? Such a defence is shocking to the moral sense, and al- 
though it seems to have some support in judicial opinions, I think it has 
no foundation in law.” . . . “ A banking institution, through its board of 
directors, may invest its funds in the purchase of stocks or cotton, and every 
holder of its stocks may acquiesce, expecting to profit by the speculation. 
If the enterprise is successful, the corporation and its stockholders gain by 
the result. Ifa depression occurs in the market, and disaster is threat- 
ened, the doctrine that a corporation can never act outside its charter 
enables it to say, ‘this is not our dealing;’ and the money used in the 
adventure may be unconditionally reclaimed from whatever parties have 
received it in exchange for value; while the injured dealer must seek his 
remedy against agents, perhaps irresponsible or unknown. Corporations 
may thus take all the chances of gain, without incurring the hazards of 
loss.” 


If the corporation, as an ideal and imaginary being, can do no 
act not authorized by the charter by or under which it was 
created, and therefore such acts are void in toto, what signifies 
the remedy by quo warranto, against them, for assuming power or 
usurping franchises which they do not possess? What virtue is 
there in a proceeding to forfeit the charter of a corporation for 


1 The doctrine that the corporation cannot exceed its authority, that an ultra vires 
act is the act of the agent and not of the corporation, and that therefore the corpo- 
ration should be permitted to recover back money or property improperly disposed 
of, was refuted by Mr. Justice Sutherland, in The Life, &c. Co. v. The Mechanics’, §c. 
Co.,7 Wend. 31, in the following language : “ This would be a most convenient distinc- 
tion for corporations to establish, —that every violation of their charter, or assumption 
of unauthorized power on the part of their officers, although with the full approbation 
of their directors, is to be considered the act of the officers, and is not to prejudice 
the corporation itself. There would be no possibility of ever convicting a corpora- 
tion of exceeding its powers, and thereby forfeiting its charter, or incurring any 
other penalty, if this principle could be established.” 
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usurping powers, when it is not possible for them to do so? If 
the act is expressly prohibited or declared void by statute, and 
therefore malum prohibitum, or comes under that class of acts 
denominated mala in se, or is against public policy, it would, on 
general principles, be void; but the principle making it void in 
such a case would have no application to an act of a corporation 
not within the scope of its chartered powers. In the former 
cases the acts would be illegal, whether done by a natural person 
or a corporation ; but in the latter case, the mere act, not author- 
ized, is not thereby prohibited or always wrongful. A railroad 
corporation would ordinarily have power to purchase rails and 
ties, and pay its money or give its obligation therefor. But such 
corporation would ordinarily have no power to purchase rails 
and ties on speculation, to sell again for a profit. But suppose it 
does so, and executes its bond therefor, and sells the rails and ties 
for a large advance, and when a recovery on the bonds is sought 
it interposes the plea of ultra vires, which is sustained, and the 
claimant is turned out of court without his rails or his ties or his 
money, — is such a doctrine just? It may be replied that the 
vendor may sue for the property or its value, or for the money 
received for the property, where.that doctrine is tolerated. But 
how does that serve the State or satisfy public policy? How 
does that tend to restrain the corporation from unauthorized acts, 
that are supposed to be against the interests of the State? In 
the case supposed, the vendor might recover more by suing for 
the money received, than on the express contract. How would 
that promote the interests of the stockholders, or tend to secure 
a faithful discharge of the duties assumed in the contract with 
the State, these being the arguments adduced in support of the 
doctrine of ultra vires? Again, if the corporation may ignore a 
contract as ultra vires and void, the other party to the contract 
could do the same; and, having delivered to the corporation 
property under a contract of sale, as above stated, could sue at 
once for the money received by the corporation on the sale. 
This might give the vendor the advantage of the good bargain 
of the corporation, and afford a bounty to dishonesty in business 
affairs, without benefiting either the corporation, or the stock- 


1 A party who enters into an ultra vires contract with a city may, when sued by 
the city on the contract for damages, set up this as a defence. City Council v. Plank 
Road Co., 31 Ala. 76; Steam Navigation Co. v. Dandridge, 8 Gill & J. 248. 
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hoiders, or the State. In Bissel v. The Michigan, gc. R. Co.,1 
it is observed by the Chief Justice : — 


“Tt is said that there will be no restraint upon the acts and dealings of 
corporate bodies, if we uphold them when in excess of rightful authority. 
To this I answer, that the most ample restraints will be found in the 
principles here advocated ; while, on the other hand, if we concede to cor- 
porations immunity in all cases when they do wrong, we invite and reward 
the very abuse. It is also said, in order to render this doctrine less offen- 
sive to the reason and conscience, that the innocent dealer may, upon the 
voidness of the contract, and a disaffirmance of it, recover back the value or 
consideration with which he has parted. This position necessarily con- 
cedes that the corporation, as a legal person, made the unauthorized con- 
tract, and received the money or value, under and according to it, thus 
overthrowing the main objection to its liability to respond directly upon 
the contract. It also concedes the innocence of the other contracting 
party, thus, according to all the analogies of the law, refuting the only 
other objection (illegality) on which the absolute invalidity of such deal- 
ings is claimed to rest; for surely, after conceding that the corporation 
actually made the contract, it will not be contended that it can set up that 
it ought not to have made it, against an innocent person who has given up 
his property or money on the faith of the same contract. But I answer, 
further, that while in many cases the remedy of a suit in disatfirmance of 
the agreement, and to recover back the consideration, will be sufficient to 
prevent wrong in some cases, in many others it would be entirely worth- 
less. All collateral securities must fall to the ground with the principal 
contract, and all its consequences and results. The present case will afford 
the best illustration. The defendants, in consideration of a trifling sum 
received of the plaintiff for fare, agreed to perform the service of carrying 
him in their cars, perhaps some two hundred miles. By the negligent per- 
formance of that agreement, they inflicted on him injuries for which the 
jury has said the proper compensation was $2,500. This being the meas- 
ure of damages for the breach of the contract, the absurdity, not less than 
the injustice, of confining him to the remedy of disaffirmance because the 
agreement was ultra vires, must be quite apparent.” * 

1 Supra. 

2 See also The Steam Nav. Co. v. Weed, 17 Barb. 878; The Silver Lake Bank v. 
North, 4 Johns. Ch. 870; The Chester Glass Co. v. Dewey, 16 Mass. 94; The Bank of 
Genessee v. The Patchin Bank, 3 Kern. 809; Buckley v. Derby Fishing Co.,2 Conn. 
252; Parker v. The Boston § M. R. Co.,8 Cush. 167; Allegheny City vy. McClarkan, 14 
Pa. St. 83. “ Where the question is merely as to the capacity to contract, a party 
who has had the benefit of the contract should not be permitted, especially where 
there is no unlawful intent charged upon the other party, and he is in no sense in 


pari delicto, to question its validity.” Bacon, J., in De Grogf v. American, §c. Co., 21 
N. Y. 128, 
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In Allegheny City v. McClarkan,! Coulter, J., observes: “It ig 
not universally true that a corporation cannot bind the corpo- 
rators beyond what is authorized by the charter.’’ A corporation, 
as we shall hereafter show, may incur a forfeiture of its privileges 
and franchises, by the exercise of powers not conferred by its 
charter ; but this is quite a different thing from allowing a cor- 
poration immunity on their contracts, to the prejudice of third 
persons.” If contracts made in excess of the powers of a cor 
poration are executory on both sides, and no part of the con- 
sideration has been paid, it should not be enforced ;* and, in fact, 
as we shall hereafter see, any stockholder or other party inter- 
ested may restrain the execution of such a contract.* 

Courts are undoubtedly inclined to restrain acts of corporations 
where they are clearly ultra vires, and to prevent them from exe- 
cuting-such contracts, by injunction, on a proper application 
therefor; but, on the other hand, there is a tendency of the 
courts, based upon the strongest and plainest principles of jus- 
tice, to enforce contracts against corporations, although in enter- 
ing into them they have exceeded their chartered powers, where 
they have received the consideration and the benefit of the con- 


tract.6 In the case just cited (Bradley v. Ballard), Chief Justice 
Lawrence, in considering the doctrine of ultra vires, observes : — 


“Tt is said by counsel for complainant that a corporation is not estopped 
to say, in its defence, that it had not the power to make a contract sought 
to be enforced against it, for the reason that, if thus estopped, its powers 
might be indefinitely enlarged. While the contract remains unexecuted on 
both sides, this is undoubtedly true ; but when, under cover of this princi- 
ple, a corporation seeks to evade the payment of borrowed money, on the 
ground that, although it had the power to borrow money, it expended the 
money borrowed in prosecuting a business which it was not authorized to 
prosecute, it is pressing the doctrine of wltra vires to an extent that can 


1 16 Pa. St. 83. 2 Buckley v. Derby Fishing Co., 2 Conn. 252. 

8 Parish v. Wheeler, 22 N. Y. 508. 4 See p. 659. 

5 Bradley v. Ballard, 55 Ill. 413; Zabriskie v. C. C. & C. R. Co., 23 How. 881; 
Bissell v. Michigan, §c. R. Co., 22 N. Y. 258; Cary v. Cleveland & T. R. Co., 29 Barb. 
85; Parish v. Wheeler, supra; Goff v. American Linen Th. Co., 21 N. Y. 124; 
Argenti v. San Francisco, 16 Cal. 255; McClure v. Manchester & L. R. Co., 13 Gray, 
124; Chapman v. M. R. & L. R. Co., 6 Ohio, 187; Hall v. Mut. Life Ins. Co., 82 N. H. 
295; Railroad Co. vy. Howard, 7 Wall. 392; Mott v. U. S. Trust Co., 19 Barb. 568; 
Leazure v. Hillegas, 7 Serg. & R. 320; Runyon v. Coster, 14 Pet. 122; McLindo v. City 
of St. Louis, 10 Mo. 577. See also a recent case in the Sup. Ct. U. S., Union National 
Bank v. Mathews, Cent. L. J., No. 7, vol. viii., 181. 
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never be tolerated, even though the Jender of the money knew that the 
corporation was transacting a business beyond its chartered powers, and 
that his money would be used in such business; provided the business 
itself was free from intrinsic immorality or illegality. Neither is it cor- 
rect to say that the application to corporations of the doctrine of equitable 
estoppel, where justice requires it to be applied (as when, under a claim of 
corporate power, they have received benefits for which they refase to pay, 
from a sudden discovery that they had not the powers they claimed), can 
be made the means of enabling them indefinitely to extend their powers. 
If it were true, it would be an insuperable objection to the application of 
the doctrine, even for the purpose of preventing injustice in individual 
cases, But it is not true. This doctrine is applied only for the purpose of 
compelling corporations to be honest, in the simplest and commonest sense 
of honesty, and after whatever mischief may belong to the performance of 
an act ultra vires has been accomplished. But while the contract remains 
executory, it is perfectly true that the powers of corporations cannot be 
extended beyond their proper limits for the purpose of enforcing a con- 
tract. Not only so, but on the application of a stockholder, or of any 
_other person authorized to make the application, a court of chancery would 
interfere and forbid the execution of a contract ultra vires. So, too, if a 
contract ultra vires is made between a corporation and another person, and 
while it is yet wholly unexecuted, the corporation recedes, the other con- 
tracting party would probably have no claim for damages. But if such 
other party proceeds in the performance of the contract, expending his 
money and his labor in the production of values which the corporation ap- 
propriates, we can never hold the corporation excused from payment on 
the plea that the contract was beyond its power. Take, for example, 
the case of a corporation chartered to build a railway from Chicago to 
Rock Island. Under such a charter, the company would have no power 
to build steamboats for the purpose of running a line of such vessels be- 
tween Rock Island and St. Louis. But suppose the company, notwith- 
standing the want of power, should make a contract for the building of a 
vessel, and it is built by the contractor, and accepted and used by the rail- 
way, could-any court permit the corporation, when sued for the value of 
the vessel, to excuse itself from payment, on the ground that, although it 
has and uses the steamer, it had no authority to do so by its charter? Or, 
suppose that, instead of having a vessel built by a contractor, it employs a 
superintendent to build it, and hires mechanics by the day, could it escape 
the payment of their wages on the ground that it had employed them in a 
work ultra vires? In cases of such a character, courts simply say to cor- 
porations, You cannot in this case raise the question of your power to make 
the contract. It is sufficient that you have made it, and by so doing have 
placed in your corporate treasury the fruits of others’ labor, and every 
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principle of justice forbids that you be permitted to evade payment by an 
appeal to the limitations of your charter. 

“We are aware that cases may be cited in apparent conflict with the 
principles here announced ; but the tendency of recent decisions is in har- 
mony with them. While courts are inclined to maintain with vigor the 
limitations of corporate actions whenever it is a question of restraining the 
corporation in advance from passing beyond the boundaries of their char- 
ters, they are equally inclined, on the other hand, to enforce against them 
contracts, though ultra vires, of which they have received the benefit. 
This is demanded by the plainest principles of justice.’ If the complainant 
in this case had, as a stockholder, asked a court of chancery to enjoin this 
corporation from mining in Colorado, it would have examined the charter; 
and if it had arrived at the conclusion that such mining was beyond the 
powers derived from filing the certificate in question, under our statute, 
would have issued the injunction. But this he did not do. On the con- 
trary, he has participated in the work, and so long as there was hope of 
gain, he was willing the money should be borrowed by which the work 
was to be carried forward. . . . What we have said applies only to private 
corporations, organized for pecuniary gain. If, to increase their profits, 
they embark in enterprises not authorized by their charter, still, as to third 
persons, and when necessary for the advancement of justice, the stockhold- 
ers will be presumed to have assented, since it is in their power to restrain 
their officers when they transgress the limits of their chartered authority. 
But municipal corporations stand upon a different ground. They are not 
organized for gain, but for the purpose of government, and debts illegally 
contracted by their officers cannot be made binding upon the tax-payers 
from the presumed assent of the latter.” 


And in Chicago Building Association v. Crowell,* the court say: 
“* Where corporations have received the benefit of a contract, if 
there is nothing in it that is contrary to public policy, there 
can be no just reason why they should not be required to per- 
form it.” 


“Tf it be contended,” says Justice Bacon, in De Groff v. American 
Linen Th. Co., above cited, “that the defendants had no power to enter 
into the contract of sale in this case and bind the company to perform the 


' 2 Kent (11th ed.), p. 381, note; Zabriskie v. C. C. & C. R. Co., 23 How. (U. S.) 
881; Bissell v. M.S. §& N.I. R. Co., 22 N. Y. 258; Cary v. Cleveland § Toledo R. 
Co., 29 Barb. 35; Parish v. Wheeler, 22 N. Y. 494; De Groff v. Am. Lin. Th. Co., 21 
id. 124; Argenti v. San Francisco, 16 Cal. 255; McClure v. Manchester & L. R. Co., 18 
Gray, 124; Chapman v. M. R. & L. R. Co.,6 Ohio, 187; Hall y. Mut. Fire Ins. Co., 
82 N.-H. 297; Railroad Co. v. Howard, 7 Wall. 413. 

2 665 Ill. 453. 
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obligations assumed, viewed as a mere question of corporate power, yet 
having undertaken to do so, and having received the full consideration 
agreed to be paid by the plaintiff, and he having fulfilled his entire contract, 
they cannot now be permitted to set up that excess of authority to excuse 
them from that part of the contract which imposes an obligation upon 
them. ‘This principle has been repeatedly held as applicable to an indi- 
vidual attempting to screen himself from liability when contracting with a 
corporation, and in case of a corporation when seeking to escape responsi- 
bility on the plea of wltra vires for acts deliberately done with all the 
usual and needful formalities, and where they have received the entire ben- 
efit they contracted for, such a defence should no longer be tolerated in our 
courts. Where the question is merely as to the capacity to contract, a 
party who has had the benefit of the contract should not be permitted, 
especially where there is no unlawful intent charged upon the other 
party, and he is in no sense in pari delicto, to question its validity. To 
deny to a plaintiff thus situated would be substantially to secure to the 
party deliberately violating one of the laws of its existence, and where no 
guilty complicity can be charged upon the other party, the fruits of an 
illegal transaction, and to operate as a premium upon repudiation and 
fraud.” 


Again, Chief Justice Comstock, on this question, in Parish v. 
Wheeler, observes : — 


“I think it would be very absurd to say that the corporation itself, or 
the defendant, standing in its situation, can repudiate the transaction, the 
benefit of which was received in the manner stated. In my judgment, 
when a sale of a chattel, made to a corporation, is executed and complete 
in all things, except the performance of its own promise to pay the price, 
a plea that it ought not to have made the purchase is not to be entertained, 
especially so long as it retains, and insists upon retaining, all the benefit of 
the contract. If the purchase of the steamboat involved any breach of 
the public law, the corporation alone was guilty, because all the restraints 
of the statute or the common law affecting the transaction are imposed 
upon it alone. There is certainly no moral turpitude if a railroad corpo- 
ration buys a steamboat or builds a church; nor is there any legal turpi- 
tude. It may be an excess of power or a private breach of trust in 
respect to its stockholders. The latter may complain, or the State may 
interpose; but corporations themselves, like individuals, in dealing with 
other parties, must live up to the rules of common honesty.” * 


Wilful assumptions and intentional usurpations of corporate au- 
thority, or any abuse, misuse, or non-use of its franchises, justifies 
1 Y. 503. 


2 See also Hazlehurst vy. Savannah, §c. R. Co.,48 Ga. 18; Bradley v. Ballard, supra. 
VOL. XIII. 43 
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a proceeding by or in the nature of quo warranto, and a judgment 
of forfeiture of the franchise possessed.! Thus, if a corporation 
authorized to do an insurance business embarks in a general 
banking business, a judgment of forfeiture or ouster would be a 
proper one in any court having jurisdiction of the matter? It 
will be manifest that the State has an ample remedy for misuse 
or abuse of powers conferred upon a corporation, or for a usur- 
pation of powers and franchises not conferred upon it; and that 
the application of the doctrine of ultra vires can be of no service 
to the State in restraining usurpations of power on the part of 
the corporation, or in promoting the public interest, while it 
encourages dishonesty and sets aside general principles of the 
law by enabling a corporation to take advantage of its own 
wrong. We therefore claim that the doctrine of ultra vires, so 
far as it affects executed contracts, is wanting in principle, and 
rests upon no solid foundation. 

The general doctrine is now held, that a corporation is liable 
for the negligence and other torts of its agents and servants, 
even when relating to and connected with the acts of the corpo- 
ration that are wltra vires. And it isnot necessary that the wrong 
done be one within the general scope of the powers of the cor- 
poration; but it seems to be sufficient in this respect that it 
be done in the execution even of usurped powers and of pur- 
poses clearly ultra vires. Thus, we have seen railroad cor- 
porations held liable for an injury caused by the negligence of 
its servants while operating a railroad not authorized by their 
charters.® 

Mr. Brice observes on this point: “It is no defence to legal 
proceedings in tort that the torts were ultra vires. If the torts 
have been done by the corporations, or by their direction, they 
are liable for the results, however much in excess of their powers 
such torts may be.” # 

The right of a stockholder to restrain the corporation from 

1 High on Extra. L. Rem. § 616 et seq. ; State v. Wadkins, 15 Ohio St. 114; State 
v. Taylor, 15 id. 137; Updegraff v. Evans, 47 Pa. St. 103; Hullman v. Houcomp, 
5 Ohio St. 237; Commonwealth v. Commercial Bank, 28 Pa. St. 883; People v. Kings- 
ton, &c. Turn. Co., 28 Wend. 193; Mumma v. Potomac Co., 8 Pet. 287; Terrett v. 
Taylor, 9 Cranch, 48. 

2 People v. Utica Ins. Co., 15 Johns. 358. 


3 Bissell v. Michigan, §c. R. Co., 22 N. ¥. 258. 
* Brice’s Ultra Vires, 244. 
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ultra vires acts is universally recognized. And this right may be 
exercised also by a creditor, either when the corporation is about 
to do such an act, or when the directors, or other officers or 
agents, propose to assume powers not conferred upon the corpo- 
ration. This is a just and equitable right of the stockholders. 
They have a right, by virtue of the contract entered into by and 
between them and the corporation, to have the funds of the cor- 
poration appropriated to the objects and purposes for which it 
was instituted, and to dividends arising therefrom. And the 
creditors have also a right to restrain general speculations and 
acts ultra vires, as they have become creditors with the knowl- 
edge and understanding that they are constituted a corporation 
for certain purposes and with certain powers; and it is to be 
presumed that the credit was given with a full knowledge of 
these matters, and a judgment of the ability to meet the obliga- 
tion based upon such purposes and powers of the debtor.! 

From the authorities cited in the last note, it will appear evi- 
dent that any stockholder may restrain the diversion of corporate 
funds for any purpose not embraced in the original purposes of 
the corporation ; and that no majority, however large, can com- 
pel a stockholder to submit to any fundamental change in the 
business or objects of the company; that a stockholder, by be- 
coming such, contracts with the corporation that he will submit 
his interest to the direction and control of the proper officers of 
the company in carrying out the objects and purposes for which 
it was instituted ; and the undertaking on the part of the com- 
pany is, that the objects and purposes of its institution shall not 
be changed, without at least the unanimous consent of all the 
stockholders, and that no other responsibilities or hazards shall 


12 Red. on R., § 211; Kean v. Johnson, 1 Stock. (N. J.) 401; March v. Easton, 40 
N. H. 548; Pratt v. Pratt, 88 Conn. 446; Durfee v. Old Colony § F. R. Co., 5 Allen, 
230; Allen v. Curtis, 26 Conn. 456; McAleer v. McMurray, 38 Pa. St. 126. See also 
Green’s Brice’s Ultra Vires, 73, 83, 215, 593; Kernghan v. Williams, L. R. 6 Eq. 228; 
Attorney-General v. Eastlake, 11 Hare, 205; Same v. Norwich, §c., Sim. 225; 21 L. J. 
Ch. 141; Zabriskie v. Cleveland, §c. R. Co., 23 How. 381; Memphis v. Dean, 8 Wall. 
64; Bellmont vy. Erie, &c. R. Co., 52 Barb. 687; Bliss v. Anderson, 31 Ala. n. 8. 
613; Black v. Delaware, §c. R. Co.,7C. E. Green, 180; 8. c. 9 id. 455; Zabriskie v. 
Hackensack, §c. R. Co.,8 id. 178; Balfour v. Earnest, 5 C. B. x. s. 691; 28 L. J. 
C. P. 170; Ang. & Am. on Corp., §§ 768, 769; Mayor v. Groshon, 30 Ind. 436; Colwan 
v. Eastern, §c. R. Co., 10 Beav. 1; Solomans v. Laing, 12 id. 389; Fisk v. Chicago, 
§c. R. Co., 58 Barb. 518. 
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be imposed on the stockholder, except such as grow out of the 
original undertaking.! 

Thus, a stockholder may restrain the corporation by injunction, 
and especially if the act sought to be restrained endangers the 
rights of the corporation under its charter, from fraudulently di- 
verting its funds from the purpose for which it was instituted; 
and this right of restraint by injunction exists, even though every 
other stockholder may favor the ultra vires acts.* Directors are 
trustees, whose duty it is to faithfully execute the trust reposed 
in them, and to carry out the objects of the incorporation ; and it 
is the duty of courts of equity to protect stockholders and cred- 
itors, by requiring the directors to keep within the limits of cor- 
porate powers.® 

On this subject we have heretofore observed: ‘ The directors 
are the primary agents of the corporation, and, as we have already 
noticed, the relation of trustee and cestui que trust may, and 
usually does, exist between them and the stock and bond holders 
and creditors; and the fiduciary character of this relation re- 
quires of them the highest and most scrupulous good faith in 
their transactions for the corporation, and these stock and bond 
holders and creditors.” The remedy of the stockholders, by 
injunctions to restrain corporations, or the directors of them, from 
doing acts ultra vires, is universally recognized both in this coun- 
try and in England.® It will be apparent that there is an 
adequate remedy, not only for the State, but on the part of 
stockholders and creditors, for ultra vires acts; and that a 
recognition of the doctrine of ultra vires is not necessary to 
protect either, but that it is the privilege, if not duty, of those 
interested to prevent ultra vires acts by injunction. If a stock- 
holder or a creditor permits the corporation to enter into an wltra 


1 See also Clearwater v. Meredith, 1 Wall. 25; Hartford g New Haven R. Co. v. 
Croswell, 5 Hill, 383; McCray v. Junction R. Co., 9 Ind. 358; Winter v. Muscogee R. 
Co., 11 Ga. 488; Middlesex Turnp. Co. v. Locke, 8 Mass. 268. 

2 Hoole v. Great W. R. Co.,L. R.3 Ch. Ap. 262; Menier v. Hooper Tel. Works, L. R. 
9 Ch. Ap. 850; Bird v. Bird Patent, gc. S. Co., id. 358; Green’s Brice’s Ultra Vires, 
693 ; Field on Corp., § 402. 

8 Opinion of Selden, J., in Bissell v. The Michigan, fc. R. Co., 22 N. Y. 258; Cole- 
man v. The Eastern Counties R. Co.,10 Beav.1; Cohen v. Wilkinson, 12 id. 125; 18 
Jur. 641 ; Solomans v. Laing, 12 id. 389; Beaman v. Bufford, 6 Eng. L. & Eq. 106. 

4 Field on Corp., § 397. See also Imperial, §c. Association v. Coleman, L. R. 6 Ch. 
697; Flint, &c. R. Co. v. Dewey, 14 Mich. 477; Dodge v. Woolsey, 18 How. 331. 

5 Id.; Davenport v. Dowr, 18 Wall. 626. 
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vires contract, or, with a knowledge that it has done so, has en- 
joyed the benefits of such contract, without objection, they should 
not be allowed to object to the contract on the ground that it is 
ultra vires! As the stockholders may be presumed to know 
what is done by their agents, the directors and officers of the 
corporation, in case of a neglect to restrain acts that may be ultra 
vires, and especially after some considerable delay in making 
objections to such acts, the corporation, directors, or stockholders 
should not be heard to complain that such acts were ultra vires, 
and therefore void. The injustice of allowing such a plea as a 
defence to a claim on a contract, in case such stockholders have, 
with knowledge of the facts, received the benefit and the fruit of 
such contract, as where they have received dividends the whole 
or part of which were derived from such contract, will be apparent. 
Such action on the part of the stockholders would undoubtedly 
be treated as an affirmance of the ultra vires act, and estop them 
from pleading ultra vires as a defence to a claim on such contract, 
either against them as stockholders, or against the corporation.? 
The remedy of the stockholder or creditor is, as we have seen, 
ample, in the first instance, and they may enjoin an wltra vires 
act, on the part of the corporation, or its directors, or other 
officers or agents ; but if they remain indifferent and passive, and 
permit a contract ultra vires to be made, and especially where 
they receive the benefits of such ultra vires contract without ob- 
jection, they should not be permitted to enjoin the corporation 
from executing the contract on its part. Certainly, it would be 
more consonant with principles of justice and equity to require 
the stockholders to restrain the officers and agents of a corpora- 
tion from ultra vires contracts, than to allow them to remain 
indifferent and take the benefit of such contracts, and then allow 
the plea of ultra vires in defence of an action on them. The 
officers and agents of the corporation are the officers and agents 
of the stockholders, as well as their trustees ; and it would be far 
more reasonable that they should suffer a loss by reason of ultra 
vires acts, which they might with due diligence have prevented, 

! Field on Corp., § 265, and authorities cited. 

2 Field on Corp., § 262. See also Zabriskie v. C. C., &c. R. Co., 23 How. 381; 
Cary v. Cleveland, §c. R. Co., 29 Barb. 839; Argenti v. San Francisco, 16 Cal. 255; 


McClure vy. Manchester, gc. R. Co., 13 Gray, 424; Chapman v. M. R., gc. R. Co., 


6 Ohio St. 187; Hale v. Mut. F. Ins. Co., 22 N. H. 297; Railroad vy. Howard, 7 Wall. 
413. 
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than to allow them or the corporation to set up such a defence 
where they have received the benefit of the acts. So, as we 
have seen, the State conferring the charter has an ample remedy 
against ultra vires acts, by proceedings against the corporation 
of quo warranto, or in the nature of quo warranto, to test its 
right to do the acts, and to secure a forfeiture of its charter in 
case it has usurped powers not possessed, or in case of abuse 
of those conferred. 


G. W. 
Des Morves, Iowa. 
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In most of the treatises on the law of agency and kindred top- 
ics, we find an attempt to draw a distinction between the personal 
liability of factors whose dealings are for foreign and those who 
act for domestic principals. This distinction is evidently neither 
simple nor well understood; for not only do the conclusions of 
different authors vary by all the distance between opposite ex- 
tremes, but in the same work we can often discover traces of dire 
mental confusion on the subject. 

Thus, in Story on Agency, we read as follows : — 


“§ 290. There are cases in which the presumption of an exclusive 
credit being given to an agent is so strong as almost to amount to a con- 
clusive presumption of law. Thus, for example, where a known factor 
buys or sells goods for his principal, who is resident in a foreign country, 
it will be presumed, in the absence of all rebutting circumstances, that 
credit is given exclusively to the factor in the whole transaction, and that 
he is dealt with as the principal. . . . A fortiori, the doctrine will apply to 
an agent acting for an unknown principal in a foreign country.” 


Again, at section 268, the same author says : — 


“Tt is partly upon this ground (i.e. that there is apt to be no other 
known and responsible person to hold as principal), and partly upon the 
ground of general convenience and the usage of trade, that the gene- 
ral rule obtains, that agents or factors acting for merchants resident in 
a foreign country are held personally liable upon all contracts made 
by them for their employers; and this (it is sometimes said) without 
any distinction, whether they describe themselves in the contract as agents 
or not. In such cases, the ordinary presumption is that credit is given to 
the agents or factors; and not only that credit is given to the agents or 
factors, but that it is exclusively given them, to the exoneration of their 
employers. Still, however, this presumption is liable to be rebutted, 
either by proofs that credit was given to both principal and agent or to 


the principal only, or that the usage of trade does not extend to the par- 
ticular case.” 
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Such statements of a principle which contains no inherent diffi- 
culty, coming from so authoritative a source, and backed by a 
considerable array of arguments and authorities, would ordinarily 
be sufficient to imbed it firmly in our commercial law. And in 
the latest work on agency, we find conclusions of a similar na- 
ture. Dr. Wharton heads one of his sections with the proposi- 
tion, “ A foreign principal is not usually extra-territorially liable 
for his factors’ contracts ;” another: * Agent for foreign princi- 
pal liable,” and, it seems, exclusively so; and in a later passage 
he gives himself up to a fuller discussion of the same state- 
ment.} 

Thus it appears that in 1875, as in 1839, an authoritative 
writer on mercantile law could reach the conclusion, that there 
was a commercial usage in this country and in England 
which held foreign factors personally liable on contracts for 
their principals, although their agency was fully disclosed, and 
which even created a presumption of exclusive credit to them. 
The effect of such a usage, when embodied in law, would be to 
make the factor the proper and the only proper person to sue and 
be sued on such contracts; and in case of a special understand- 
ing sufficient to alter this rule of responsibility, to throw on one 
suing the foreign principal directly the onus of proving that 
credit was given to him, and on the factor, when sued, that of 
exonerating himself. Such a deviation from the ordinary rules 
of agency has an importance for the mercantile class in this 
country, in view of our immense and ever-increasing foreign 
trade, which makes an exact determination of its force and ex- 
tent very desirable. It is certainly for the interest of the cotton 
planters of Louisiana and Texas, and the grain merchants of Chi- 
cago, when they deal with the agents of English buyers, as well 
as of the vast class of merchants who purchase imported goods 
from the factors of foreign manufacturers and producers, to know 
on whom the law presumes that they rely for the fulfilment of 
their contracts. 

The extreme necessity of a full discussion of the subject will 
be realized when it appears that there is, at present, at least a pos- 
sibility of such a conflict of laws, growing out of the decisions 
of the English courts on the one hand, and of the New York and 


1 See Wharton on Agency, §§ 456, 514, 791-793. 
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Federal courts, on the other, as would leave these American 
merchants in many cases actually without a remedy. 

Unfortunately for one who desires a prompt decision of the 
question, he does not have to go beyond the very works and sec- 
tions which have been mentioned, before he will be led to ques- 
tion even the existence of any such distinction as we have seen 
so broadly stated. For instance, in the eighth edition of Story 
on Agency, after one of the sections quoted (§ 268), follows a 
statement, by some of the later editors, of a “better rule,” to 
this effect : That there is no presumption of credit to the agent, 
or liability on his part. “It is rather a question of fact in each 
case, a question of intention,” and is to be determined, like other 
questions of fact, by the terms of the contract and surrounding 
circumstances. This may be a better rule, but a better state- 
ment of the same rule it certainly is not. Indeed, it looks very 
much like a withdrawal of the ordinary presumptions which op- 
erate in such cases, without substituting any thing in their place ; 
thus throwing the onus probandi on any of the parties who at- 
tempts to enforce a right growing out of the contract. 

But to the New York Court of Errors belongs the credit of 
having introduced the greatest amount of confusion into this 
question, in a case which must still be regarded as the final au- 
thority in that State. In Kirkpatrick v. Stainer,! the defendant, 
who was the known agent of merchants doing business in Tri- 
este, was sued in assumpsit for breach of contract to insure goods 
purchased for his principals. This was in the same year in which 
Justice Story’s work on Agency appeared, and it was attempted, 
on his authority, to charge the agent in this case with liability 
not only on the form of the contract, but on the ground that his 
principals were foreigners. In the Supreme Court, Chief Justice 
Nelson denied absolutely the existence of any distinction be- 
tween the personal liability of factors and agents for domestic 
and foieign principals. Upon appeal to the Court of Errors, 
however, the Chancellor corrected this statement sharply, and 
supported the distinction stated by Justice Story with a full dis- 
cussion of the authorities; while Senator Verplanck, with whom 
a strong majority of the Senate concurred, delivered an opinion 
in favor of affirming the decision of the court below. He argued 
that the exceptional liability of factors for foreign merchants 


1 22 Wend. 244 (1839). 
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contended for by Justice Story and other jurists, rested solely 
on an English commercial usage which did not exist in this coun- 
try, or, at least, had not been proved; and that there was no 
such advantage in the way of additional security or convenience 
contained in the rule, as would justify American courts in estab- 
lishing it as law, without evidence that the mercantile commu. 
nity had established it as a custom among themselves. 

Largely on the authority of this case, though a misapprehen- 
sion of the later English decisions also contributed to the result, 
the Supreme Court of the United States, in Oelricks v. Ford, 
denied in toto the distinctive liability of foreign factors, making a 
rule which was not at all called for by the facts of the case. On 
the other hand, Justice Story’s statement of the law has been 
adopted without question, and usually in his exact language, in 
the highest courts of Pennsylvania, Maine, Indiana, and Louisi- 
ana, and by the New York Court of Common Pleas ;? while in 
Bray v. Kettell3 the Supreme Court of Massachusetts, after the 
most thoughtful discussion which the question has ever received 
in this country, decided that, within the proper limitations, there 
was a rule of law which imposed a personal liability on factors 
for foreign traders, in the absence of evidence to prove a contrary 
intention. 

It thus appears that there are three distinct rules which rest 
on good authority in this country, and that it would be extremely 
difficult to anticipate the treatment which this important subject 
would receive at the hands of any court before which all the ex- 
isting doubts should be fully urged. There is no hopeless incon- 
sistency, however, between Bray v. Kettell* and the numerous 
decisions in which Justice Story’s statement has been simply re- 
iterated. The Massachusetts case defines the limitations of the 
rule so reasonably, and is so thoroughly in accord with the recent 
current of decisions in England, on the main questions, that. 
it may naturally and easily be taken as qualifying, pro tanto, all 
of the cases in which the rule has been stated in Justice Story’s 


1 23 How. U. S. 49 (1859). 

2 See Merrick’s Estate, 5 Watts & Serg. 9 (1842); McKenzie v. Nevins, 22 Me. 138 
(1842) ; Rogers v. March, 33 Me. 106 (1851); Vawter v. Baker, 23 Ind. 68; Newcastle 
Mf. Co. v. Red River R. R. Co., 1 Rob. La. 145 (1841); Hochster v. Baruch, 5 Daly 
(N. Y.), 440 (1874). The last case appears to ignore entirely the dicta of the N. Y. 
Court of Errors in Kirkpatrick vy. Stainer, 22 Wend. 244 (supra). 

§ 1 Allen, 80 (1861). 
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broad language. The presumption of personal liability, if it is 
to be called a presumption at all, is not a conclusive one, or a 
presumption of law, but is only to be invoked in cases where the 
intention of the parties is left in doubt, whether the contract is 
reduced to writing or not. This is the strongest form in which 
the rule can be said to have any practical existence, though in 
most of the American cases cited there was no necessity of stat- 
ing it with all its limitations, and no reference is made to the 
force or nature of the presumption. 

The real source of doubt, then, is to be found in Kirkpatrick v. 
Stainer and Oelricks v. Ford. Such is the authority of the courts 
which decided these cases, that they will necessarily have great 
weight in all discussions of the question, as long as they remain 
unreversed, notwithstanding that they are both based upon a 
misreading of the authorities, and both undertake to pass on 
matters which were not properly involved in the facts presented 
for decision. The necessity for a review of these two cases has 
been already indicated. By them it is denied that an American 
merchant who has contracted with the known factor of a for- 
eigner — for instance, an Englishman — can in any case sue the 
factor for breach on the sole ground of the non-residence of his 
principal. But the English courts, as will appear later, have 
now conclusively held that, in a large class of cases, — i.e. where 
there is no definite written contract, and the intention of the 
parties is left in doubt, — the extra-territoriality of the principal 
is sufficient in itself to exonerate him from direct liability to 
third persons. In all such cases, therefore, if the authority of 
the New York Court of Errors and the Federal Supreme Court 
is to be followed, the third person in this country, after his right 
to resort to the agent has been denied by the domestic courts, 
will be beaten in attempting to enforce his remedies against the 
principal in England, unless the English courts can be induced 
to give up their own rule. This is too palpable a wrong to be 
allowed to remain, unless it rests on principles or authority which 
our courts, or some of them, are powerless to overthrow. We 
think it can be shown that the decisions of the United States 
Supreme Court in Oelricks v. Ford, and the New York Court of 
Errors in Kirkpatrick y. Stainer, should not have this effect ; 
that, on the contrary, those cases were incorrectly decided, both 
on principle and authority, and should be overruled at the first 
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opportunity, — unless, indeed, the legislatures of the principal 
States should think the matter of sufficient importance to war- 
rant them in taking it in hand. 

This necessarily involves a full examination of the English 
cases. Both Kirkpatrick v. Stainer and Oelricks v. Ford pur- 
ported to be decided on their authority, and from the nature of 
the case it must be always, as it always has been, the object of 
our courts to keep in accord with the English decisions in this 
matter, which relates entirely to the rights and obligations of the 
citizens of one nation as against those of the other. The number 
of English cases in which this question of the personal liability 
of foreign factors has been raised is not great, and although the 
list of authorities is largely made up of dicta which are not alto- 
gether consistent with one another, the rule is now in the main 
well settled, with its ultimate limitations. 

The starting-point of the discussion is an excellent one, and 
shows that whatever obscurity hangs about the question is of 
later origin. The earliest case cited is that of Gonzales v. Sla- 
den,’ which was decided, it is important to notice, before our 
separation from England. The doctrine of that case was, that, 
“ where a factor to one beyond sea buys or sells goods for the 
person to whom he is factor, an action will lie against or for him 
in his own name, for the credit will be presumed to be given to 
him in the first case, and, in the last, the promise will be pre- 
sumed to be made to him; and the rather so as it is so much for 
the benefit of trade.” Nothing clearer or simpler than this enun- 
ciation of a slight exception in the law of agency could be de- 
sired; and, had no attempt ever been made to extend it to cases 
plainly not included within either its express terms or its ratio 
decidendi, it is probable that it would have remained unques- 
tioned. Indeed, so luminous is this early statement of the law, 
that, if always kept at hand, it will shed a most valuable light 
through the subsequent discussions of the rule; and the more 
so that courts have seldom troubled themselves to analyze this 
proposition, but, while conceding its value as an authority, have 
neglected the only means of discovering for what it is an author- 
ity, —a close inspection of the statement itself. 

On examining the rule in Gonzales y. Sladen one is still more 
forcibly struck by its simplicity and reasonableness. It merely 


1 Noted from a MS. report in Buller’s Nisi Prius, p. 130. 
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gives a person who deals through an accredited factor with a 
merchant residing in a foreign country, an additional recourse in 
case of breach of contract by the latter. It does not appear to 
cut him off from resort to the principal, or in any way to alter the 
rights of the principal against him, or of the principal and agent 
between themselves. So much, at least, we may infer from the 
fact that no mention is made of an exclusive credit being given - 
to the agent, or an exclusive right to sue being vested in him, and 
also from the statement which immediately follows the note of 
this case in Justice Buller’s work: ‘* However, a factor’s sale 
does, by the general rule of law, create a contract between the 
owner and the buyer.”! Practically, therefore, the same result 
would be reached if it were stated that a factor to one beyond 
sea is presumed to warrant payment or performance of his prin- 
cipal’s contracts ; and the reason of the rule, if thus stated, might 
be still more obvious. 

It will be well to note here, that the language and the reason 
of this case present an answer, prepared beforehand, to two dis- 
tinct attempts to force upon the courts rules which purported to 
be identical with this, or to be legitimately derived from it; 
both of which have been effectually negatived, while both have 
had a decided tendency to bring discredit on the rule of which 
they were claimed to be a part. It will clear the subject of some 
complexity if we advert to these questions before proceeding 
further. 

The rule in Gonzales v. Sladen only applies in terms to “a 
factor to one beyond sea:” and the benefit of trade, on which the 
doctrine is stated to be based, plainly depends on the remoteness 
of the foreign principal; the hardship of having to contend with 
creditors who are near at hand. in case he turns out to be insol- 
vent; the difficulty of discovering just what credit should be 
given him; and the delay and expense incident to attempts to 
enforce one’s rights in the courts of a foreign country. Thus, 
neither the letter nor the spirit of the rule extends to the case of 
parties residing in different sections of the United States, or in 
England and Scotland. And this limitation is well established 
by the authorities. Thus, in the leading case of Thompson v. 

1 Buller’s N. P. p. 180. And see opinion of Cleasley, B., in Paice v. Walker, 


L. R. 5 Ex. 178, where the learned judge puts the same construction on Gonzales v. 
Sladen 
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Davenport,' which was an action by an English against a Scotch 
merchant, on a contract made by the agent of the latter, both 
Lord Tenterden, Ch. J., and Bailey, J., in analyzing the sources 
of liability on agents’ contraets, stated the general rule that 
credit is presumed to be given to the agent, and to him solely, 
when his principal is a foreigner. It was then remarked that 
evidence of a similar custom as between English and Scotch mer- 
chants may or might have been given in this case; but that no 
such evidence was before them, and therefore the rule had no 
application. The distinction was here clearly taken, and has 
never been questioned in England. In this country, the same 
rule that evidence of mercantile usage is necessary to extend the 
personal liability of foreign agents to the case of an agent who 
merely lives in another State of the same nation, was referred to 
in Tainter v. Pendergast, by the New York Supreme Court, with 
approval. It may be stated generally, that there is no authority 
for the contrary proposition in any reported case in the American 
courts; although it is also true that several of those cases in 
which it has been denied that any exception in the law of 
agency is created by the fact that parties are domiciled in differ- 
ent States, have not contented themselves with establishing a 
limitation of the general rule.’ 

On the other hand, the exact phraseology of the common-law 
rule — “beyond sea”?— when applied in this country must be 
understood, in view of our different environment, to mean — 
merely foreign countries. It has been several times held, with- 
out argument, that a principal residing in New Brunswick was 
within its scope.‘ 

Taking the rule, therefore, with this strict limitation, and leav- 
ing those cases which have involved other points for discussion 
hereafter, it will next be noticed that, in the case of first impres- 
sion, the statement concerns only factors who buy or sell goods for 
foreign principals. The personal liability which is thus stated to 


1 9 Barn. & Cressw. 78; 2 Smith, L. C. (6th ed.) 844; and see Garratt v. Cullum, 
Bull. N. P. p. 42. 

2 3 Hill (N. Y.), 72 (1842). 

8 See Vawter v. Baker, 23 Ind. 63; Ilsey v. Merriam, 7 Cush. 242; Barry v. Paige, 
10 Gray, 898; Oelricks v. Ford, 23 How. 49; Miller v. Lea, 25 Md. 396; dissenting 
opinion in Kirkpatrick v. Stainer, 22 Wend. 244. 

4 McKenzie v. Nevins, 22 Me. 188; Rogers v. March, 33 Me. 106; Bray v. Kettell,1 
Allen, 80. 
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exist is by no means co-extensive with the vast class of agents, 
engaged as they are in such different employments, and clothed 
with such various degrees of authority. This is an exceedingly 
important limitation of the rule. A factor is, as a matter of law, 
distinguished from an ordinary agent by the peculiar rights and 
responsibilities which his position entails, and, as a matter of fact, 
is apt to be a merchant in established business, with a credit 
independent of his principal, and dealing with large numbers of 
persons who actually do put their trust in him, troubling them- 
selves very little about his employers. On the other hand, he is 
generally, if not always, in constant communication with the 
latter, and has an advantage over those who deal with him, in 
consequence of his familiarity with all the facts, and with the 
rules of law which govern his peculiar position. Even if he is 
not the regular foreign representative of his constituent, but is 
merely employed for a single transaction, the same thing holds 
true in a somewhat less degree. There would be no hardship in 
a rule of law imposing a personal liability on him, because he is 
in a position to make his contracts with a full knowledge of all 
the facts, in such a way as to avoid this responsibility, if he 
chooses ; while the other party deals with him at a disadvantage 
unless he happens to have had large experience in such matters. 
Furthermore, the contracts on which this personal liability is 
presumed are merely contracts to buy or sell goods,! seldom in- 
volving any circumstances which the agent cannot anticipate and 
weigh in advance. It will thus be seen, that the rule only covers 
agreements, which, though exceedingly numerous and important, 
belong to a very narrow and well-defined class. 

This being plainly the scope and reason of the rule, the courts 
have quite uniformly refused to extend it to contracts of a differ- 
ent nature. It has been held inapplicable to agreements made 
with the agents of a foreigner for services to be rendered in 
another country.” In Gillett v. Offor,® the opinion was expressed 


1 Not, however, in the extremely strict sense in which the language of the Statute 
of Frauds is interpreted. A contract to manufacture and deliver, which is not 
within that statute (see Parsons v. Loucks, 48 N. Y. 17), would undoubtedly be covered 
by the reason of the rule in regard to the foreign factors, and the language of the 
cases does not indicate any intention to exclude such contracts. See Vawter v. Baker, 
23 Ind. 63; Elb. Act. Ges. v. Claye, L. R. 8 Q. B. 818. 

2 Rogers v. March, 83 Me. 106; Mahoney v. Kekulé, 14 Com. B. 890 (1854). 

* 18 Com. B. pp. 905, 915, 917. 
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that it did not cover the case of a contract to pay freight accord- 
ing to the terms of a charter-party. So in Lennard y. Robinson) 
which was an action on a contract for a quite complicated mer- 
cantile adventure, though the defendant, an agent, was held 
liable, Lord Campbell, Ch. J., said: ‘I do not attach much 
weight to the fact that the alleged principal is a foreigner, for a 
part of the contract is to be performed where he resides, and 
none in England where the defendant resides.” 

On this question, the same court had previously reached a pe- 
culiar conclusion, in Wilson v. de Zelueta,? which was an action 
brought against the English agent of a Cuban merchant, for 
breach of contract for services to be rendered by the plaintiff to 
defendant’s principal. One main ground of defence was the dis- 
tinction between the contract of an agent to purchase or sell 
goods for his principal, and that on which the plaintiff sued. The 
court (Coleridge and Earle, JJ.) agreed in assuming the force of 
the rule of foreign agents’ liability, as applied to contracts of sale 
and delivery, and agreed also in declining to extend it to all cases 
of contracts for services to be rendered abroad. But it was held 
that as part, at least, of this contract was to be performed, and 
part of the remuneration paid in England, and especially as it did 
not bind the principal at all, but gave him the option of enforcing 
it or not, the agent had made himself personally liable. This is 
certainly the greatest extreme to which the doctrine has ever 
been carried in this direction, and the case is on the very border 
of the current of decisions in another particular. For this con- 
tract was in writing, and made by the agent in such a form as has 
since been held sufficient to exonerate him. The case was disap- 
proved in Mahoney v. Kekulé,® but it has never been overruled, 
and it will be seen that the Queen’s Bench has, in every later 
case, applied the doctrine of the exceptional liability of this class 
of agents with remarkable severity. However, though Wilson v. 
de Zelueta was decided in opposition to the authorities which 
restrict the rule to contracts of factors, or to contracts growing 
out of purchases and sales by agents in a similar position to 
factors, the court expressly refused to establish any principle 
whatever; and, in view of the later decisions in England, it is 
safe to say that the rule is limited in this particular by the same 
safe.line which marked it at the first. In this country, this limi- 


15 El. & BI. 124. 2 14 Q. B. 405 (1849). 3 14 Com. B. 890, supra. 
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tation of the rule to one class of agents’ contracts was overlooked 
by the court in Hochster v. Baruch ;! but, as the agent in that 
case was held not liable on other grounds, it is probable that this 
was a mere inadvertence. 

Having established these two important limitations of the rule 
under discussion, we return now to examine the English authori- 
ties, with a view to discovering the exact nature of the rule itself. 
And here two inquiries present themselves: first, is there a pre- 
sumption that factors acting for foreign principals assume a per- 
sonal responsibility on their contracts, and, if so, what is the force 
of that presumption ? second, is the responsibility which is assumed 
an exclusive one? Both of these questions have been necessarily 
anticipated and answered in the previous pages, but they require 
a fuller treatment. 

It may be thought that there is no need of argument to prove 
merely that factors for foreign principals are liable personally on 
contracts made for the latter; for the rule has sometimes been 
broadly stated by writers of legal treatises to be that all factors, 
whatever the domicile of their employers, are liable to be treated 
as principals in contracts made by them, and can act as such? If 
this were so, the whole question growing out of the status of for- 
eign factors would be narrowed to the limits of an inquiry as to 
whether the personal rights and liabilities which all factors as- 
sume, are in their case exelusive, and this is the position which is 
clearly taken by Justice Story in the sections just cited. But it 
is contended that, in spite of some sweeping assertions in the 
books and a few dicta of judges, the rights and liabilities of domes- 
tic factors are much more limited than this. If they act with due 
circumspection in disclosing their employers, their only liabilities 
to third persons, in addition to those of ordinary agents, will be 
such as necessarily grow out of their position as consignees of 
goods, e. g., to the carriers, for freight, &c.,3 while their extraor- 
dinary rights are such only as are necessary for the protection 
of their lien or special property in the goods of their principals.‘ 

The statement that, in contracts made with factors for foreign 
principals, credit is presumed to be given to the immediate party, 
and that he assumes personal liability, involves far broader con- 


15 Daly (N. Y) 440, supra. 2 See Story on Agency, § 400, 401. 
3 See Dunl. Paley’s Agency (4th Am. ed.), 373 et seg.; Russ. Fact. & Brok. 293. 
* Story on Ag. § 112; 1 Liv. on Ag. 215-221, 226; 10 Barb. 202. 
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sequences than these. As has been shown above, the rule applies 
only to strictly mercantile contracts; but, if this requirement is 
satisfied, the liability attaches to “every thing which the pro- 
visions of the contract expressly or impliedly impose on the 
agent,” and which is not distinctly to be performed by the prin- 
cipal, or in the place where he resides.! 

The argument of Senator Verplanck, in Kirkpatrick v. Stainer, 
was that this liability of foreign agents or factors rested on a 
special English commercial usage, of recent origin, which was 
not proved to exist in this country.2 Undoubtedly the usage and 
custom of merchants has been generally, if not always, referred 
to in the books as in part, at least, the source of the rule; but it 
is a noticeable fact that no case has ‘been reported in which evi- 
dence of such usage was given or offered. If it was ever proved 
at all, which may fairly be doubted, it was proved as early as the 
decision of Gonzales v. Sladen,’ and was inherited by the courts of 
this country as part of the English Common Law. The only case 
in which the English courts have called for evidence of the cus- 
tom is Patterson vy. Gandasequi,* where Bailey, J., said arguendo: 
“ There may be a particular course of dealing with respect to 
trade, in favor of a foreign principal, that he shall not be liable in 
cases where a home principal would be liable: that would bea 
question for the jury.” This was the first case where the ques- 
tion was viewed from this point of the non-liability of the princi- 
pal; and it might well have been thought that, of the previous 
cases, Gonzales y. Sladen, and the dictum of Chief Justice Eyre, 
in De Gallion v. L’ Aigle were not authorities in point, in spite 
of the dictum of Chambre, J., in Houghton v. Mathews,® where 
the latter judge states that “ the whole credit is considered as sub- 
sisting between the contracting parties.” The only other decision 
quoted by Senator Verplanck in the New York case Thompson v. 
Davenport,’ is really an authority against his conclusion that evid- 

1 Smith’s L. C. vol. 2, at pp. 436, 487 (6th Am. ed.) ; Petersen v. Ayre, 18 C. B. 358 ; 
Paice v. Walker, L. R. 5 Ex. 173; L. R. 8 Q. B. 318, and cases supra. 

2 See supra, 22 Wend. 244, p. 259. 

8 See supra, Bull. N. P. 180. 4 15 East, 62, p. 70 (1812). 

5 1 Bos. & Pull. 368 (1797): “I am not aware that I have ever concurred in any 
decision in which it has been held that, if a person describing himself as agent for 


another residing abroad enters into a contract here, he is not personally liable on 
that contract.” See also p. 358. 


6 3 Bos. & Pull. 485 (1803. ) 
7 9 Barn. & Cressw. 78 (1829), supra. 
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ence of usage is necessary to impose a personal liability upon for- 
eign factors. For, as we have seen, that case expressly distin- 
guished the position of factors for Scotch merchants from that of 
foreign factors proper, by declaring evidence of usage necessary to 
extend the liability which was presumed in the latter, to the 
former. Furthermore, this case, like Patterson v. Gandasequi, 
involved solely the question of the non-liability of the principal, 
while the inquiry in Kirkpatrick v. Stainer was whether the agent 
could be made responsible. 

That these questions are not only distinguishable from one 
another, but are totally independent, and capable of receiving 
different answers, is so clear that it would not require any state- 
ment but for the fact that they have been confused by the emi- 
nent court which decided Kirkpatrick v. Stainer, and by other 
judicial bodies of the highest respectability. In fact we cannot 
find that the distinction has ever been properly drawn, and it is 
difficult at this late day to separate the authorities. This result 
which is absolutely necessary to enable one to form a clear notion 
of the whole subject can only be reached by a careful compari- 
son of the language with the facts of the several cases; and, by 
bearing in mind the different results which would follow from a 
rule which merely added the responsibility of the factor to that 
of his foreign principal and from one which substituted the former 
for the latter as a party to the contract. The conception of a situ- 
ation in which both principal and agent are liable to a third person 
on a contract made with the agent is not a new one in English 
law, and had been brought into general recognition by the very 
case of Thompson v. Davenport, which was so misconstrued by 
Senator Verplanck. 

From this examination it appears that, though the rule may 
have had its origin in a usage of trade, the decision of the 
majority of the New York Court of Errors, in the case under 
discussion, was based on a complete misapprehension of the 
authorities on this point. The weight of authority was then 
in favor of considering the extraordinary liability of foreign 
factors, within the limits of the rule, not as a mere special cus- 
tom resting in evidence, but as an established principle of the 
law merchant. The constant reiteration by modern courts of 
the statement that the doctrine grows out of mercantile usage 
is not without parallel in other departments of the law, or 
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inconsistent with the idea that this derivation is purely mythical. 
If the custom were now proved to exist, as it probably could be, 
there would still remain a fair question as to whether it was ori- 
ginally the cause or the result of the rule of law, or partly one 
and partly the other. 

Another, and, as Justice Story well remarks, a broader basis, 
has been commonly assigned to this doctrine, —the benefit of 
trade; and this ground is strongly insisted upon by the best 
authorities.! Senator Verplanck, in Kirkpatrick v. Stainer, argued 
against this idea, which he conceived to be contrary to the facts, — 
“ not resting upon principles of natural equity or universal public 
policy.” On the contrary, he said, “ It would be of the greatest 
public inconvenience to assume a general rule applicable to and 
exonerating every principal residing in another State, .... or 
even to principals not resident within the United States. . . . It 
would be hazardous to establish any general strong presumption 
that credit on sales or consignments is not given to well-known 
foreign houses, or to merchants of Boston or New Orleans, but 
merely to the transient and often irresponsible agent, temporarily 
resident in this State ;” and some of the evil consequences of this 
hypothetical rule are well pointed out.2 This reasoning is worthy 
of attention, for the learned senator argued well on the facts, 
though he wofully mistook the law of the case. Two oversights 
vitiate this part of his opinion: first, the idea that the doctrine 
contended for by the plaintiff would apply as between the States 
of the American Union. This has been shown to be a mistake, 
and as the distinction was fully stated and emphasized by Chan- 
cellor Walworth, in his dissenting opinion in the same case 
(apparently first delivered), it can only be regarded as a remarka- 
bly careless one. His second error lay in the argument that 
because there were disadvantages in holding that credit is not 
commonly given to foreign principals, therefore it is not to be 
held that credit is given to the agent. This is simply a repetition 
of the mistake which pervaded his argument drawn from the 
authorities. It is only necessary to say again that not one of the 
reasons adduced against the policy of the doctrine has any force 
when applied to the simple question of the liability of the foreign 


1 Story on Agency, § 290 et pas.; Armstrong v. Stokes, L. R. 7 Q. B. 605 (1872); 
and see Rogers v. March, 33 Me. 106 (1851). 
2 See 22 Wend. pp. 262, 263. 
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factor, which was all that the court in Kirkpatrick v. Stainer had 
properly to decide. As this was the first American case, it would 
have been quite proper for the court, in the then existing state 
of the English rule, to have declared in favor of the liability of 
the factors, leaving the question of the exemption of the princi- 
pal to rest in evidence of custom or intention ;! or, better still, 
leaving it to be passed upon when it properly came before the 
courts. 

Between the decision of Kirkpatrick v. Stainer, in 1839, and 
of Oclricks v. Ford, in 1859, occurred three cases, upon the 
authority of which the latter decision was placed. The first, 
Taintor v. Prendergast,’ held that an undisclosed principal living 
in Connecticut could sue in New York on his agent’s contract, 
very properly stating that “none of the quotations so lavishly 
made from Judge Story’s treatise would be found to impugn his 
right to recover.” Beyond the exact point decided, this case is 
an authority for the right of an undisclosed principal to sue 
in any case, saving only the rights which third parties have 
acquired against his agent. Its language beats against the doc- 
trine of an exclusive liability in foreign agents, but in favor of a 
concurrent liability. Next came the English case of Mahoney v. 
Kekulé,? which was an action brought on a definite written con- 
tract for services to be rendered by plaintiff to defendant’s prin- 
cipal in France. It was held that the written contract was to be 
judged first by its own terms, and that these excluded the idea 
that the parties had intended to rely on the credit of the agent; 
and further, that the rule cited by the plaintiff only applied to 
mercantile contracts of sale and delivery. But Chief Justice 
Jervis said: ‘* Ordinarily, where an English agent contracts on 
behalf of a principal residing abroad, the agent is prima facie 
considered to pledge his own credit, because it is highly improba- 
ble that the person he is contracting with would give credit to 


! This is the conclusion which seems to be reached by Ch. Kent, in a note in 
which he quotes Justice Story’s rule and the New York cases: “The agent may be 
deemed always responsible for the protection of the seller, and the liability of the foreign 
principal becomes a question of evidence and presumption, ... and of the case 
which they can generally establish.” This note has been several times referred to by 
the English courts as an authority against the rule, through the error of taking state- 
ments quoted in it from Kirkpatrick v. Stainer for the opinions of the author. See 
2 Kent’s Comm. p. 631, note. The misconstruction spoken of appears conspicuously 
in Greene v. Kopke, 18 Com. B. 549, infra. 

2 3 Hill (N. Y.), 72 (1842). 3 Supra, 14 Com. B. 390 (1854). 
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the foreigner.”! Lastly, in Greene v. Kopke, the same court 
practically reaffirmed the last decision, on the ground of a written 
contract made and signed by the agent (the defendant) in his 
representative capacity solely. The judges, indeed, used expres- 
sions which tend to throw discredit on the whole doctrine of 
foreign factors’ responsibility, which this court, and particularly 
Chief Justice Jervis, was always more than willing to do. Thus 
the Chief Justice said: “It is always a question of intention, to 
be gathered from the contract, and in some cases to be explained 
by surrounding circumstances and by the custom or usage of par- 
ticular trades, where any can be shown to exist. . . . Each case 
must depend on its own circumstances.” But the important sen- 
tence in his opinion, as a careful reading will at once disclose, 
and as subsequent decisions have shown, is this: “ In every case 
it is a question of intention, and if from the contract it can be ascer- 
tained that the intention was to give credit to the principal and not 
to the agent, we have in effect decided that it makes no difference 
whether the principal be an Englishman or a foreigner.” So Wil- 
liams, J., said: “ In the case of a contract of sale, not in writing, 
if a man purchase goods as agent for a foreign principal, he may 
be liable, as purchaser, notwithstanding he mentions that fact at 
the time. But this is the case of a contract in writing, to be con- 
strued according to the intentions of the parties, as evidenced by 
the language they have used. It is true that we may look at the 
circumstances, and one of these is that the defendant is agent for 
a foreign principal; but I do not think that is enough to make 
him personally liable; and, looking at the express language of 
the contract,’ I think it is impossible to say that he isso.” Finally, 
Willes, J., said that it was a question of fact and not of law, and 
that the residence of the principal was a fact “ proper to be taken 
into consideration. Each case must depend on its own cireum- 
stances. . . . Where the contract is by word of mouth, in a con- 
flict of circumstances, the custom might be relied on to settle the 
matter without much difficulty, so as to make the agent personally 
liable, though he contract for a known principal.” He adds: 
“* Where the contract is in writing, the question may arise whether 
the custom is excluded;” but the court did not pass on this 
point, as no evidence of custom was offered. 
1 Pp. 896, 897. 2 18 Com. B. 649 (1856). 


8 The evidence of the contract was bought and sold notes, signed “ H. Kopke, as 
agent,” and showing in the body, by clear terms, that he acted only as such. 
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To conclude this part of the subject while we are on it, it will 
be well here to refer to the very recent case of Gad v. Houghton,} 
where it was held on appeal from the Exchequer Division, that 
brokers for foreign principals were not liable on contracts signed 
by them personally, but stating in the body — “ we have sold you, 
on account of J. M. & Co., Valencia, &c.” The court below 
had decided the contrary, on the authority of Paice v. Walker? 
in which case it had previously affirmed the liability of a foreign 
agent on a written contract signed in his own name simpliciter, but 
having the words “as agent” after his name in the body of the 
instrument. The appellate court, in Gad v. Houghton, intimate 
that they would reverse this ruling, if it came before them. In 
neither of these cases is very great stress laid upon the foreign 
domicile of the principal, though it is referred to as making for 
the plaintiff in some degree ; and it is, therefore, well settled in 
England that, on a written contract made in such form as would 
exonerate a domestic agent, the rule as to foreign agents is 
exactly the same,’ while on a contract which the ordinary rules 
of interpretation fail to make clear in this respect, whether writ- 
ten or oral, an inference of fact, of greater or less strength ac- 
cording to circumstances, may impose a personal liability on the 
immediate contracting party.! 

But this is all that these cases have decided, and the conclusion 
of the United States Supreme Court, in Oelricks v. Ford, that the 
English authorities had entirely discarded the doctrine of foreign 
agents’ liability, was, as the above examination shows, altogether 
erroneous. So far from this, while the decisions above examined 
have never even been questioned in England, we shall see that 
the doctrine has recently been re-affirmed, within the limitations 
imposed by them, in the most emphatic terms. We conclude, 
therefore, that the decision in Oelricks v. Ford rests upon no au- 
thority whatever except the very poor one of Kirkpatrick v. 
Stainer ; and the facts of the former case were such that it will 
be very easy for the same court to overrule its doctrine without 
impeaching the correctness of the determination of the actual 
controversy. For, in the first place, the court itself appeared to 


1 L. R. 1 Ex. Div. 357 (1876). 2 L. R. 5 Ex. 172 (1870). ‘ 

8 The same rule was also applied in Deslandes v. Gregory, 2 El. & El. 602 et seq. (1860). 

* See Heald v. Kenworthy, 10 Exch. p. 748; Risbourg v. Briickner, 3 Com. B. x. 8. 
812, per Crowder, J. ; and cases cited elsewhere. 
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question whether the defence that the principal was not the 
proper party to sue on the contract had been properly presented 
for their consideration, or should be entertained by them at all. 
And, in the second place, the decision could have been correctly 
placed either on the ground that the parties, who all resided in 
the United States, were not foreign to one another within the 
scope of the rule, or on the ground that the written contract on 
which the plaintiff sued raised an irresistible inference that 
credit was given to him as principal, and that he had a right 
to enforce it directly. In other words, the greatest authority 
which can be given to this case, in view of all the facts, is 
that which it purported to have, —viz., the authority of a re- 
affirmation of Greene v. Kope,1—in which the doctrine of the 
English decision was carelessly misstated. It is perhaps, worthy 
of remark, that the opinion in Oelricks vy. Ford was delivered 
by Justice Nelson, who, as Chief Justice of the New York Su- 
preme Court, had first reached the same conclusion in Kirk- 
patrick v. Stainer. The learned judge may be suspected of a 
little eagerness to reassert the correctness of his early decision. 

This examination of these two much-quoted cases leads us to 
the conclusion that they offer no considerable obstacle, even in 
New York and in the Federal courts, to the adoption of the rule 
imposing a personal liability, in proper cases, upon foreign factors. 
And the numerous cases cited above from the State reports, in 
which Justice Story’s statement has been followed, have laid a 
broad basis for the correct and reasonable rule. The policy of 
falling in with so much of the doctrine as will give American 
merchants a direct resort to the agents of English houses will 
probably not be questioned in view of the position taken by the 
English courts. For the latest and strongest decisions on this 
subject in the latter country have not been in affirmance of the 
personal liability of the factor; but in denial of the liability and 
reciprocal rights of the foreign principal. In three recent cases, 
the Queen’s Bench and Exchequer Chamber have promulgated 
the extreme doctrine that “a foreign constituent does not give 
his English commission merchant (or factor) any authority to 
pledge his credit,” and that in the absence of such authority no 
privity of contract is created between the two parties ultimately 
interested in the contract, whatever steps the agent may take to 


1 Supra. 
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exonerate himself.! This is stated by Blackburn, J., in Armstrong 
y. Stokes, to have been originally an inference of fact, and “in 
strictness perhaps it still is so; but,” he argues, * the incon- 
venience of (any other rule) is so obvious, that we are justified 
in treating it as a matter of law, and saying that, in the absence 
of evidence of express authority, the commission merchant cannot 
pledge his foreign constituent’s credit.” This statement, which 
was entirely obiter in the first case, was adopted in the two cases 
cited which arose in the year following, and was applied, in the 
earlier one to defeat the action of a foreign principal against the 
English supplier of goods, and in the last, e converso, to cut off 
the English supplier from resort to the foreigner. 

The doctrine of these cases had been vaguely foreshadowed in 
Poirier v. Morris ;? but on the whole it must be said that they 
mark a long step in advance in the history of the rule in England, 
and one which cannot be regarded with unqualified satisfaction. 
It will be seen at once that they differ radically in reasoning, and 
in the consequences which must follow from the formula into 
which that reasoning is condensed, from most of the cases which 
preceded them. The purpose of the rule, according to these 
cases, has ceased to be the protection of the merchant who deals 
with the factor of a non-resident, and has shifted over to the 
protection of the latter, though the plaintiff in Die Elbinger 
Actien Gesellchaft, gc. vy. Claye* would probably have been will- 
ing to forego this protection, in order to be allowed the remedy 
which he sought against his seller. That this doctrine differs in 
more than form from that previously established in England — 
viz., that the factor of a foreign merchant ordinarily does not pledge 
his principal’s credit to contracts — is apparent after a moment’s 
consideration. For it is distinctly stated by Justice Blackburn, 


1 Per Blackburn, J., in Armstrong v. Stokes (1872), L. R. 7 Q. B. 598, p. 605; Die 
Elb. Act. Ges. v. Claye (1873), L. R. 8 Q. B. 818; Hutton v. Bulloch (1873), L. R. 8 
Q. B. 331; s. c. on appeal, L. R. 9 Q. B. 572. ' 

22 El. & BI. 89, p. 100, Q. B. 1853. 8 Supra. 

4 See Smith v. Andersen, 7 Com. B. 21, p. 83, and cases generally cited in this article. 
The older rule rested on a series of dicta, beginning with Thompson v. Davenport, supra, 
and had never been embodied in a direct decision. In fact, with the exception of 
Wilson v. de Zelueta, there had been no direct adjudication on the main part of this 
whole doctrine when these recent cases came before the Queen’s Bench. All the 


previous authorities were either dicta, or distinguishing cases, which affirmed the 
rule by limiting it. 
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and his language has the approval of the two courts, that, in the 
absence of express power from the foreign constituent, his repre- 
sentative cannot bind him by the contract. But the authority of 
Mahoney v. Kekulé and Greene v. Kopke is not overruled —on 
the contrary, it has been re-asserted by the Court of Appeal in 
Gad v. Houghton, a still later case. Therefore, it is still true 
that the agent may, by a very simple written form, exonerate 
himself from personal liability on the contract. The logical con- 
clusion follows irresistibly that the third person may be without 
remedy on his contract, and a total failure of justice would result 
but for the possible interposition of the rule that agents who ap- 
pear to bind their principals are liable on an implied warranty of 
authority to do so.? But this reasoning is too technical to be satis- 
factory, and is entirely out of accord with the spirit of modern com- 
mercial law,— particularly with the general principle that the 
parties chiefly interested in any transaction and ultimately liable are 
to be allowed as free resort to one another to enforce their rights 
as is consistent with established rules of law. It is probable that 
the intimation that proof of express authority to pledge the credit 
of the foreign principal will be required in order to establish his 
liability will not be strictly followed by the English courts, but 
that the question will ultimately be left to the jury with the 
simple direction that the burden of proof is on the party who 
relies on this authority.’ 

However this may be, it is clear that it is in no degree incum- 
bent on American courts to follow these English decisions to the 
full length, and that the benefits for which Justice Blackburn 
contends will be as fully obtained by adopting more conser- 
vative rule. The argument is a very forcible one, that it would 
be “ extremely inconvenient to hold that privity of contract is 
established between a Liverpool merchant and the grower of 


1 Supra. 

2 See 2 Kent’s Comm. p. 632, note; 2 Smith’s L. C. (6th Am. ed.) 416. Sed qu. 
whether it would not be a violation of the spirit of this rule to extend it to such a 
case, and whether persons dealing with a foreign factor would not be bound, at their 
peril, to inquire whether he had the express authority required. The problem can- 
not be solved by the rules of agency at all. One acting for a foreign merchant 
without express authority to pledge his credit would be in no sense an agent, and 
it would only lead to confusion and error to call him so. 


8 A similar conclusion is reached by a writer in the Solicitor’s Journal, quoted in 
Albany Law Journal, 1X., 75, 76. 
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every bale of cotton which is forwarded to him in consequence of 
an order given to a commission merchant at New Orleans, or be- 
tween a New York merchant and the supplier of every bale of 
goods purchased in consequence of an order to a London com- 
mission merchant.”! It is very likely that the American courts 
will recognize this inconvenience, and create a presumption of 
fact against it. But, in spite of the unequivocal statements of 
the judges of the Queen’s Bench and Exchequer Chamber, the 
superior advantages of the rule that foreign factors are presumed 
to have no authority to pledge their principal’s credit, and even 
of the older English rule that they are presumed not to do so, 
are very questionable. The cases stated by Justice Blackburn in 
the above quotation are extreme ones; and we fail to see how 
it will be always for the benefit of trade, or the convenience and 
security of legal remedies, to presume that the principal parties 
to every transaction of this nature can have no recourse to one 
another, but that each must seek his remedies through an inter- 
mediate person who had no interest in the matter, except a small 
commission from his employer. So far from lending confidence 
to merchants engaged in foreign trade, this would seem likely to 
have the opposite effect. No one could enter into the business of 
taking orders for goods from abroad, or receiving consignments 
of such goods for sale on commission, without a credit which is 
only possessed by merchants of large and recognized means. Or 
if aman of small capital and inferior credit should undertake 
such a business, he would be put to the disadvantage of having 
to make a distinct contract in every case, to afford the principal 
parties the security of one another’s credit, and this, according to 
the late English cases, would only be effectual if he had express 
authority to take such a course. If this rule of liability were 
established and generally understood, it would possess some ad- 
vantages, and the hardship of it might be avoided by merchants 
through proper precautions. But, established and not understood, 
it is clear that it would often work hardly and unjustly. 

If we examine, in this connection, the decisions which have 
been rendered in the American courts, it will be found that three 
of the strongest have been in affirmance of the restrictive part 
of the rule, denying the foreign principal’s right to sue on his 


1 Armstrong v. Stokes, supra, L. R. 7 Q. B. 598. 
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agent’s contracts.’ In these cases, as has been already remarked, 
Justice Story’s language is adopted without a question as to its 
authority. Yet it is to be noticed that in none of them was the 
rule applied so as to work inequitably. In the Louisiana case, the 
American company had paid the debt to the agents before the for- 
eign principal brought suit; while in the two other decisions a 
distinction is taken which would go far to mitigate the rigor of 
the rule. Thus, in Merrick’s Estate, though the plaintiff (the for. 
eign principal) was not allowed to recover, the court said: “ We 
are willing to allow that, in a proper case, where the factor was 
insolvent, a court of equity would recognize the equitable right 
(growing out of ownership of the goods), and compel pay- 
ment of the debt to the principal.” So in McKenzie v. Nevins, 
the court (p. 143) cite Justice Story’s authority for the proposi- 
tion that “* the presumption is that credit is given exclusively to 
the foreigner’s agent,” and that the principal cannot sue on the 
contract, with evident approbation. Nevertheless, the plaintiff 
was allowed to recover, not on the contract, but because, as a 
result of the whole transaction, a certain sum of money was left 
in the hands of the defendant which belonged to the plaintiff, 
and which no rule of law prevented him from recovering. (In 
this case the agent’s estate was insolvent.) Judge Tenney’s rea- 
soning is thoroughly in harmony with the English case of Ris- 
bourg v. Briickner? which held that, admitting the exclusive lia- 
bility of foreign factors, the principal could not sue his agent for 
money which had been paid to a third party on his contract, but 
which, the contract having failed, ought now to be repaid to him. 
The action, it was said, would only lie against the person retain- 
ing the money. 

It thus appears that the doctrine of the exclusiveness of the 
credit which is given to foreign factors has a substantial footing 
in this country, though with it has been admitted a material 
qualification. It is doubtful, however, whether it can prevail in 
all of the States, as it was expressly denied that a foreign princi- 
pal cannot sue on his factor’s contracts, in Barry v. Page,’ Tain- 
ter v. Prendergast,* and Oelricks v. Ford’ Notwithstanding that 


1 Merrick’s Estate, 5 Watts & Serg.9 (1842); McKenzie v. Nevins, 22 Me. 138 
(1842); New Castle Mf. Co. v. Red River R. R. Co., 1 Robins. (La.) 145 (1841). 

2 3 Com. B. n. 8. 812 (1858.) 3 10 Gray, 398. 

4 8 Hill (N. Y.) 72. 5 Supra, 23 How. 49. 
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these cases can be distinguished on the ground that the parties in 
each of them were all resident in the United States, they pre- 
sent a considerable obstacle to the reception of the doctrine 
which they repudiated, — much more than to the simpler rule 
that, for the protection of those dealing with them, factors for 
foreign merchants are presumed to pledge their own credit. 
What will ultimately be settled by the courts of this country 
in regard to the more radical doctrines of the non-liability of the 
principal, and the inability of his representative to impose liabil- 
ity on him without express authority, cannot be predicted. It 
will depend largely on the predisposition of the courts before 
which the earliest cases arise, and upon. the light which is thrown 
upon the policy of these rules by the facts of the cases presented. 
At present, however, the law is so unsettled that the only safe 
course for American merchants in these transactions is to reduce 
their contracts to writing in a form which has been settled to be 
sufficient to give them a remedy against the person on whom 
they wish to rely. Further than this, if the foreign principal is 
an Englishman, prudence will always dictate an inquiry into the 
exact authority of the agent in the premises. By these precau- 
tions, undoubtedly, the intention of the parties can be effected 
and injustice avoided ; but it seems at least doubtful whether 
such investigations and formalities are consistent with the ra- 
pidity and ease requisite to successful commercial enterprise. It 
is probable that such contracts will always be framed with the 
greatest informality, and that the intention of the parties in this 
regard will be very commonly left in doubt. In this case, it will 
be absolutely necessary for our courts, on the ground of policy 
as well as of authority, to grant to citizens of this country re- 
course to the agents of foreigners in all cases where the courts 
of the foreigners’ domicile deny the responsibility of the latter. 
Although the application of the lex loci contractus might possibly 
lead the English courts to adopt the American interpretation of 
contracts formed in this country, this could not be relied on to 
remedy all the disadvantage of a total divergence of doctrine on 
such a question. If our courts go to this length, and establish a 
presumption that factors for foreign merchants, within the limita- 
tions above laid down, are personally liable to those dealing with 
them, leaving them to rebut this presumption by proof of con- 
trary intention or of a contrary usage of trade, it will make less 
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difference, from our point of view, whether they go to the whole 
length of the English rule. The more extreme doctrine being one 
of doubtful policy, it would seem to be the safest course to re- 
quire proof of a custom to that effect among American merchants, 
before giving it a place in our commercial law. 

ANSLEY WILCox. 


Burrato, N. Y. 
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A claim for goods lost by a common carrier, alleging a contract to carry the 
goods safely for hire, and a breach, was held to be an action ‘‘ founded on con- 
tract,’ not on tort.— Fleming v. The Manchester, Sheffield, § Lincolnshire 
Railway Co., 4 Q. B. D. 81. 
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£600 and have the house rent-free, instead. The son was in difficulties, and, 
to raise £3,000 for him, the mother insured her life for that sum, and gave a 
mortgage of the policy and of her jointure. During the son’s life, he paid 
the premiums and the interest. He died insolvent in the mother’s lifetime, and 
she applied to prove her claim for £3,000. It was claimed that the loan had 
been made by way of advancement. Held, that there was no presumption in 
such case that the mother intended an advancement, as there would be in case 
of a father, and the facts in this case showed that there was no such intention. 
Sayre v. Hughes (L. R., 5 Eq. 376) questioned. — Bennet v. Bennet, 10 Ch. D. 
474, 


Apvances. — See Mortaace, 4. 
AGENT. — See Director. 
APPROPRIATION. — See SURETY. 
ARBITRATION. — See PARTNERSHIP, 2. 
ATTORNEY AND CLIENT. — See Lien, 2. 
ATTORNMENT. — See MortGaGe, 2. 
Bank. — See MortaaGe, 2, 4; Surery. 
Bankruptcy. — See WILL, 7. 
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Bitt or Sate. — See MispescriptTion; 3, 4. 
Broker. — See Lien, 1. 

Caveat Emptor. —See Sate, 1. 
CHARTER-PARTY. — See INSURANCE. 
— See WILL, 1. 

Crass. — See WILL, 2. 


ComPANny. 


B. was mortgagee of certain collieries, for the purchase of which from C., 
the owner, a company was formed by J. It was agreed between C. and J., 
that the latter should have £10,000 promotion money out of the purchase- 
money. This was paid to J. with the knowledge of B. Subsequently B. 
became a shareholder and director, but took no steps to recover the £10,000 
improperly paid. On winding up, held, that B. was not liable for ‘ misfea- 
sance or breach of trust ’’ as a director, under the Companies Act, 1862. — Jn 
re Forest of Dean Coal Mining Company, 10 Ch. D. 450. 

See Director. 


ConpiTion. — See Limirations, STATUTE OF. 
Construction. — See Insurance; Morreace, 3; Ricgur or Way; 
Witt, 5, 6. 

Contract. —See Action; CorRPoRATION. 


CONVERSION. 


G. bequeathed personal estate, in trust, to be converted by the trustees into 
real estate. They converted portions of it, and subsequently all the limita- 
tions of the trust failed. Held, that the portions turned into real estate be- 
fore that failure, went direct to the next of kin, as real estate, not to the 
executor for distribution as personal estate. The heirs-at-law or devisees of 
deceased next of kin, not their personal representatives, took. Reynolds v. 
Godlee, (Joh. 536, 582), overruled. — Curteis v. Wormald, 10 Ch. D. 172. 

See Sarg, 2. 

CopyriGcut. 

Two books, entirely different in contents and character, were published, 
each under the title, ‘‘ Trial and Triumph.” Held, that a copyright in the 
title might be claimed, though the books were quite different. — Weldon v. 
Dicks, 10 Ch. D. 247. 

CorPORATION. 


By act of Parliament, it was provided that every contract involving above 
£50, made by a public corporation like the defendant, should ‘* be in writing 
and sealed with the common seal.’? The jury found that the defendant cor- 
poration verbally authorized its agent to order plans for offices of the plaintiff; 
that the plans were made, submitted, and approved; that the offices were 
necessary, and the plans essential to their erection; but the offices were not 
built. Held, that the plaintiff could not recover. — Hunt v. The Wimbledon 
Local Board, 4 C. P. D. 48; 8. c. 3 C. P. D. 208; 13 Am. Law Rev. 70. 
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— See MortGace, 3. 
Custopy or — See HusBanpD AND WIFE. 
DAMNUM ABSQUE INJuRIA. — See INJUNCTION. 
Demurrer. — See Injunction; Trust, 1. 
Devisr. —See WILL, 3. 


Director. 

Where a fraudulent and misleading prospectus is issued by the agent of a 
company or by directors, a director who did not authorize the fraud, or tacitly 
acquiesce in it, is not liable therefor. Per Fry, J., commenting on Peek v. 
Gurney (L. R. 6 H. L. 877), and Weir v. Barnett (3 Ex. D. 32). — Cargill v. 
Bower, 10 Ch. D. 502. 

See ComPANy. 

Discretion. — See Trust, 2. 
Distress. — See MortGace, 2. 
Divorce. — See JuRISDICTION. 
Domestic RELATIONS. —See HusBAND AND WIFE; JURISDICTION. 
DomiciLe. — See JuRISDICTION. 
Dovus.e Lecacy. — See Lecacy. 


EASEMENT. 


Two houses, belonging respectively to plaintiff and defendant, had stood 
adjoining each other, but without a party wall, for a hundred years. In 1849, 
the plaintiff turned his house into a coach factory, by taking out the inside 
and erecting a brick smoke-stack on the line of his land next the defendant’s, 
and into which he caused to be inserted iron girders for the support of the 
upper stories of the factory. The lateral pressure on the soil under defend- 
ant’s house was thus much increased. The owner did not object to the gird- 
ers, but it did not appear that he understood the full character of the changes 
made in 1849. He had since then made no grant by deed of the right to 
support. More than twenty years after that date, the defendant contracted 
with one D. to take the house down and excavate the soil for a new building. 
D. employed N. to do the excavating. N. did it without negligence, but nev- 
ertheless, from the withdrawal of the support, the smoke-stack toppled over, 
dragging the factory along with it. Held, that the enjoyment of the support 
for twenty years raised a presumption that the plaintiff had it of right, but 
that the defendant was at liberty to rebut the presumption, either by showing 
(1) That the defendant did not know the character of the alterations made 
when the house was turned into a factory; or (2) that he had no capacity to 
make a grant. The defendant might be liable, though the work was actually 
done by a contractor empowered by him, and although he had given the con- 
tractor proper caution as to the dangerous character of the work. — Angus v. 
Dalton, 4 Q. B. D. 162; s. c. 3 Q. B. D. 85; 12 Am. Law Rev. 731. 

See WATERCOURSE. 
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EquitaBLE — See MortGacGe, 4. 
Estate Tart.— See Trust, 1. 


EVIDENCE. 

The plaintiff, a clergyman, saw an advertisement, signed by H., an agent 
of the defendants, to loan money on personal security, and, applying for a 
loan, was told that he must insure his life in the defendant company, pay the 
premium, and deposit the policy with H. as collateral, whereupon the loan 
would be made. ‘The plaintiff did so, whereupon H. wrote, enclosing a par- 
cel of ‘‘ draft securities ’’ for the plaintiff to have executed, of a sort which 
it was quite impossible for him to furnish. It was claimed that the transac- 
tion was a fraud perpetrated by the company through H. as its agent, and that 
the premiums were divided between H. and the company, and that no loan 
was intended. Evidence of other specific transactions of the same or a simi- 
lar sort was admitted at the trial, and a new trial was granted on the ground 
that such evidence was inadmissible. Held, that the evidence was admissible. 
— Blake v. The Albion Life Assurance Society, 4 C. P. D. 94. 

See LiseL; MisprescripTion; 1. 


Executor. —See WILL, 4. 


EXTRADITION. 
The English Extradition act, 1870, includes ‘‘ crimes by bankrupts against 
bankruptcy law.’’ The treaty with Switzerland includes ‘crimes against 
bankruptcy law.’? One T. was arrested in England on a warrant stating that 


he was accused of ‘the commission of crimes against bankruptcy law ”’ in 
Switzerland. The English Extradition Act, 1870, provides that a magistrate, 
on receiving an order from the Secretary of State, shall issue a warrant for 
the arrest of a fugitive ‘‘on such evidence as would in his opinion justify the 
issue of the warrant if the crime had been committed . . . in England.” 
Held, that the warrant was sufficient. — Ex parte Terraz, 4 Ex. D. 63. 


Extrinsic Evipence. — See WILL, 1. 
Faust Pretences. — See 2. 

Firm Name.—See PArtTNERSHIP, 1. 
Fiow or Water. — See WATERCOURSE. 
See JURISDICTION. 
Forreiture. — See WILL, 7. 
Fravup. — See Director; Evipence; JUDGMENT; SALE, 2. 
Fravups, Statute or.—See Trust, 1; Wixt, 3. 
Freigut. — See InsuRANCE. 

Grant. — See EASEMENT. 
Guaranty. — See Surety. 
Hicuway. —See Ricgut or Way. 
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HvusBaND AND WIFE. 


In 1864, A., a Protestant, married a Roman Catholic, promising that the 
children should be brought up as Roman Catholics. A son, born in 1864, was 
baptized by a Catholic priest, with the father’s reluctant consent, and died in 
1872. Of three daughters, born respectively in 1866, 1867, and 1869, the 
first and third were secretly baptized as Roman Catholics, without the knowl- 
edge and against the commands of the father. The second was baptized as a 
Protestant. Subsequently, the father had the three children, baptized as 
Roman Catholics, formally received into the Protestant church, against the 
mother’s protest. The mother secretly brought them up in the Roman Cath- 
olic tenets, and had them go to confession once a month from their attaining 
eight years of age. She had them confirmed by a bishop. In 1878, insti- 
gated by their mother, they refused to go to the Protestant church with their 
father. On actions brought both by the husband and by the wife for direc- 
tions as to the bringing up of the children, held, that the husband had com- 
plete authority to have them brought up in any proper manner, as he saw fit, 
notwithstanding his promise, and that the wife be enjoined from doing any 
thing inconsistent therewith. The court refused to examine the children. 
—Inre Agar-Ellis ; Agar-Ellis y. Lascelles, 10 Ch. D. 49. 

See JuRISDICTION. 


ILLEGITIMATE CHILDREN. — See WILL, 1. 
InFant. — See HusBaAND AND WIFE. 


INJUNCTION. 


The plaintiffs alleged that their house had been called ‘‘ Ashford Lodge” 
for upwards of half a century, and that a house adjoining had been during 
nearly all that time called and known as ‘“ Ashford Villa,’’ and that the de- 
fendant had recently bought the latter house, and had proceeded to call it 
‘“‘ Ashford Lodge,”’ to the material damage of the plaintiffs and the confusion 
of their friends. No malice was alleged. The houses were the respective 
private residences of the plaintiffs and of the defendant. To the first be- 
longed sixteen acres of land; to the second, nine. Held, that there was no 
ground for an injunction, and a demurrer was allowed. — Day v. Brownrigg, 
10 Ch. D. 294. 

See 1. 


INSURANCE. 


A charter-party entered into by the plaintiffs contained this clause: “ If 
any portion of the cargo be delivered sea-damaged, the freight on such sea- 
damaged portion to be two-thirds of the above rate.’? The plaintiffs, who 
owned the ship, got a policy of insurance with this clause: ‘‘ To cover only 
the one-third loss of freight in consequence of sea-damage as per charter- 
party.”’? A portion of the cargo was sea-damaged, and the plaintiffs lost one- 
third the freight on that portion. The total freight on the cargo was £3,871; 
one-third of that amounted to £1,290, and the amount of insurance on that 
portion was £1,200. The one-third freight lost equalled £293; hence, the 
plaintiffs claimed £273 insurance; i.e., the proportion of loss which the amount 
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insured bore to the value of one-third of the freight. The underwriters con- 
tended that the amount due was to be fixed by the proportion of the sum 
insured to the whole of the freight. Held, that the plaintiffs were entitled to 
their claim. — Griffiths v. Bramley-Moore, 4 Q. B. D. 70. 

See Evivpence; Lien, 1. 


JUDGMENT. 

There was a controversy over an alleged infringement of a patent, and it 
was agreed that an expert should examine the lithographic stones in contro- 
versy in use by the defendants, and he did so, and reported in favor of the 
defendants, and judgment was entered accordingly. Afterwards the plain- 
tiffs brought an action to have it declared that the former judgment was ob- 
tained by fraud, alleging that the defendants had fraudulently concealed 
certain stones used by them from the expert, and had made certain false 
statements tohim. Held, on the facts, that the fraud was not proved; and 
semble that a judgment could not be attacked on such grounds. — Flower vy. 
Lloyd, 10 Ch. D. 327. 

JURISDICTION. 

The wife of N., a Frenchman and French consul living in England, peti- 
tioned the English Divorce Court for a divorce on the ground of adultery and 
desertion. Most of the acts complained of took place in England. The wife 
was an English woman, and the marriage took place at Gibraltar. Service 
was made on N. in England, and he appeared under protest. N. had himself 
previously filed a petition for divorce in the same court, but withdrew it. 
Held, reversing the decision of Sir R. J. Phillimore, that the court had juris- 
diction. — Niboyet v. Niboyet, 4 P. D. 1; s. c. 3 P. D. 52; 13 Am. Law Rev. 
300. 

LANDLORD AND TENANT. — See MortGaaGe, 2. 
LATERAL Support. — See EASEMENT. 
Lease. — See MortGace, 2, 5. 


LEASEHOLD. — See WILL, 5. 


LeGacy. 

A testator gave £2,000 to his grand-nephew, R. K., and £1,000 to each of 
R. K.’s brothers. R. K. was the third son, and had eight brothers. His 
eldest brother, Sir T. K., was residuary legatee of the testator to the extent 
of one-half his large property. Held, that Sir T. K. was nevertheless entitled 
to the £1,000 legacy. — Kirkpatrick v. Bedford, 4 App. Cas. 96. 


LIBEL. 

The statute 6 and 7 Vict., c. 96, § 7, provides that, ‘‘ whenever upon the trial 
of any indictment for the publication of a libel, under the plea of not guilty, 
evidence shall have been given which shall establish a presumptive case of 
publication against the defendant, by the act of any other person by his au- 
thority, it shall be competent to such defendant to prove that such publication 
was made without his authority, consent, or knowledge.”” The defendants, 
proprietors of a paper, employed an editor, to whose discretion they “‘ left it 
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entirely *’ as what should be put in; he had “ general authority to conduct the 
business; ’’ they never complained of the articles, nor took notice of them 
‘one way or another.’’ The jury found the defendants guilty, apparently on 
the ground that the general authority given the editor was evidence of itself 
that they had authorized the article complained of. J/eld, that there must be 
anew trial. — The Queen v. Holbrook, 4 Q. B. D. 42; s.c 3 Q. B. D. 60. 


LIEN. 


1. F., aship-owner, employed S. & Co. to get insurance effected on his ship; 
and, to F.’s knowledge, S. & Co. employed B. for this purpose. This had been 
the usual course of business, and B. always retained the policies until the pre- 
miums and brokerage had been paid. A settlement was had between F. and S. 
& Co. monthly, and F.’s acceptances at one month taken for the balance. F. 
did not know the particulars of the arrangement between B. and S. & Co. On 
a loss occurring, F. demanded of S. & Co. a policy which had been retained 
by F. because the charges were not paid. S. & Co. not being able to produce 
the policy, F. brought detinue against B. for it. Held, that B. had a lien on 
it for his charges, as against F. — Fisher v. Smith, 4 App. Cas. 1. 

2. E. mortgaged his property to his solicitors, who acted professionally for 
E., and prepared the mortgage to themselves, and they retained it. E. had 
previously given a first mortgage on the property, and he afterwards gave a 
third and fourth. The first mortgagee held the title-deeds. In an action 
against E., and the first, third, and fourth mortgagees, the solicitors claimed a 
lien on the mortgage-deeds and documents in their possession for the costs, 
charges, and expenses incurred by them as the solicitors of E. Held, that there 
was no lien. ‘‘ Reasonableness is the foundation of all the legal doctrine of 
lien.”? (per TuEsiGer, L. J.) — Sheffield v. Eden, 10 Ch. D. 291. 


Limitations, STATUTE OF. 


Defendant owed plaintiffs a large debt incurred in 1865, and in answer to 
a demand wrote them in May, 1874, as follows: ‘‘ Believe me that I never lose 
out of my sight my obligations towards you, and that I shall be glad as soon as 
my position becomes somewhat better to begin again and continue my instal- 
ments.’’ It appeared that, in 1874, defendant’s position was bettered by £14, 
but was no better in any other year. In September, 1876, he wrote again as 
follows: ‘‘ Since the present year, I find myself in a more hopeful sphere, which, 
as soon as the general commercial crisis gives way, will render to me more 
than necessary for living.”’ It did not appear that the ‘‘ general commercial 
crisis” had, in fact, ‘‘ given way.’’ Held, that the claim was not saved by 
these letters from being barred. — Meyerhoff v. Froehlich, 4 C. P. D. 63; 8. c.3 
C. P. D. 333; 13 Am. Law Rey. 301. 

See Trust, 1. 


Mauice. — See InsuncTIon. 
Marine Insurance. — See INSURANCE. 
Market. — See SALE, 1. 
MarriaGe. — See JurIsDICTION. 
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MarriAGE SETTLEMENT. — See Trust, 2. 
Marriep Women. — See AND WIFE. 


MISDESCRIPTION. 


Joseph Wood, a farmer, lived on a farm called ‘* Lache Hall Farm,’ near 
Chester, but within the county of the city of Chester. He was christened 
Joseph merely, but had assumed the name of Joseph Albert, and took the lease 
of his farm, and did his business in that name, and was known to his credit- 
ors by it. In 1876, he gave a mortgage or bill of sale to one H. as trustee for 
his wife for money advanced on his growing crops. He signed it ‘‘ Joseph 
Wood,’’ and was described in it as ‘‘ Joseph Wood, of Lache Hall Farm, in 
the county of Chester, farmer,’’ and the farm was described as in the occupa- 
tion of ‘* Joseph Wood,’’ and situate in the ‘‘ county of Chester.’’ The affida- 
vit of execution made by the witness repeated the same expressions. The 
document was duly registered under the. Bills of Sale Act, 1854, exactly as it 
was written. That act requires a ‘description of the residence and occu- 
pation of the person making or giving the same.’’ In 1878, Wood was ad- 
judged bankrupt, being described as ‘‘ Joseph Wood, commonly called Joseph 
Albert Wood, Chester, farmer.’’ There was no farm of the same name in the 
county of Chester. Held, that the registration was not invalid for misdescrip- 
tion. — Ez parte M’ Hattie. In re Wood, 10 Ch. D. 398. 


MISFEASANCE. — See Company. 


MortTGAGE. 


1. A mortgagor who receives the rents and profits may maintain an injune- 
tion in his own name to save the property from injury. It is not necessary to 
join the mortgagee. — Fairclough v. Marshall, 4 Ex. D. 37. 

2. In 1875, the S. company, limited, mortgaged its works to its bankers, 
to secure its current account for an amount not exceeding £50,000. There 
was a covenant to surrender the works, which were copyhold; but no surrender 
was ever made. There was an attornment clause, by which the company 
became tenants from year to year of the mortgagees, at a yearly rent of £5,000, 
which was a fair rent, with right in the mortgagees to enter and expel the 
mortgagor at will. July 17, 1877, two years’ rent was due, and the bankers 
sent an attorney to distrain, and he put two men, employed in the works, in 
charge as keepers. They remained in charge till October 6. July 18, the 
company asked the bankers to postpone the sale, and they did not proceed. 
July 19, a petition for winding up was made, and July 28, an order was 
granted, and a liquidator appointed. In November, the property was sold 
without prejudice, and realized less than the bankers’ claim. Held, that the 
bankers were entitled to their sum as landlords under the distress, by virtue 
of the attornment clause. Ez parte Williams (7 Ch. D. 138) distinguished. — 
In re Stockton Iron Furnace Company, 10 Ch. D. 335. 

3. F., by a writing, assigned his goods therein described, to a company ‘as 
their own proper chattels and effects,” in consideration of a loan. If he paid 
the loan, the deed was to become void. If he became, inter alia, ‘‘ embarrassed 
in his affairs,’”’ the company could at once take possession, and ‘ until default 
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be made in payment,”’ he could ‘ hold, make use of, and possess the said goods, 
chattels, and effects,’ without interference. The document was duly regis- 
tered. The company heard subsequently that F. was embarrassed in his cireum- 
stances, as was the case, and put in a keeper without demanding payment, and 
before any payment was due. In subsequent bankruptcy proceedings against 
F., held, that the company was entitled to the proceeds of the goods. — Ez parte 
National Guardian Assurance Company. In re Francis, 10 Ch. D. 408. 

4. L., @ merchant, was in the habit of strengthening his account at his 
bankers, by depositing securities from time to time. In 1876, his debit bal- 
ance was £62,000, and on that day he deposited the title-deeds of his property 
at C., with a memorandum reciting that it was in consideration of £15,000, 
and that it was agreed that the security was ‘‘ to cover any moneys due from 
time to time from ”’ him to them with interest. He received the £15,000 at 
different times as he wanted it, and from time to time received back other 
securities previously deposited, as he partially paid off the previous advances. 
He also made further deposits of securities from time to time, including title- 
deeds of freehold and other real estate; but no other memorandum was given. 
On his death, held that the aggregate sum due the bank at his death was charge- 
able ratably on all the securities in the bank’s hands at that time. Lipscomb 
v. Lipscomb (L. R. 7 Eq. 501) and De Rochefort v. Dawes (L. R. 12 Eq. 540) 
criticised, — Leonino v. Leonino, 10 Ch. D. 460. 

5. W. had an execution in his house, and to discharge it, got £150 from 
C., with part of which he paid the execution. W. gave C. a receipt ‘“ for the 
absolute sale’’ of the furniture attached, and at the same time, a document 
was signed by W. and C., by which W. “hired” of C. the said furniture for 
two months for £170. If the £170 was not duly paid, or if during the time W. 
became bankrupt or the property became in any way liable to seizure, or W. 
should remove it from the house, C. was to have authority to take the goods at 
once. If C. took the goods and sold them, he should pay over to W. any bal- 
ance received 2,ove the £170 and costs, and, if less than that sum was received, 
W. should be .iable for the balance. When W. paid the £170 and costs, the 
property was to become his. Held, that the two writings constituted a mort- 
gage, and were void against creditors as not being registered under the Bills of 
Sale Act (17 & 18 Vict. c. 36, §§ 1, 2, 7). — Ex parte Odell. In re Walden, 
10 Ch. D. 76. 

See Lien, 2; Sate, 3, 4. 

Motuer. — See ADVANCEMENT. 
Name. — See MispEscriPTION. 
NEGLIGENCE. — See PARTNERSHIP. 
OBLITERATION. — See WILL, 3. 
PARENT AND CHILD. — See ADVANCEMENT. 
Parties. — See MortGace, 1. 


PARTNERSHIP. 


1. Two women, V. C. and M. W., became partners in business in Lon- 
don, in 1875, under the firm name of C. & W. In 1877, V. C. married one 
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L. In 1878, the partnership was dissolved, and it was ordered by the court 
that ‘the said partnership business, and the leasehold premises, trade, fix- 
tures, stock in trade, goodwill, and business be forthwith sold as a going con- 
cern,’’ to the partner who should bid the highest. M. W. was the purchaser, 
and she afterwards carried on the business under the old style. The deed of 
assignment contained the clause, ‘‘ including the right to represent that the 
business as recently carried on by C. & W. is now being carried on by the said 
M. W.’’ L. and his wife lived in Paris, and did business there under the firm 
name of C. & Co. Held, that M. W. could not be enjoined from using the old 
firm name; and per James, L. J., that the assignment conveyed the right to its 
use. — Levy v. Walker, 10 Ch. D. 436. 

2. T., the managing partner of a colliery firm, worked over the boundaries 
of the mine, and was notified by L., the adjoining owner, to desist; but kept on, 
claiming that the ground belonged to his firm. L. thereupon began an action, 
and the matter was referred to arbitrators, who brought in £6,000 damages. T.’s 
partners appeared at the arbitration, and approved of the proceedings, though 
they were not notified until after the arbitration had been agreed upon. They 
refused to contribute. Held, that the arbitration was binding, but that T.’s 
conduct under the circumstances had been so reckless in persisting in the 
trespass after notice, that he was not entitled to contribution from his part- 
ners, but must pay the £6,000 and costs out of his own pocket. — Thomas v. 
Atherton, 10 Ch. D. 185. 

Patent. — See JUDGMENT. 
Payment. — See Surety. 
PLEADING AND Practice. — See Action; JUDGMENT; MortGaGE, 1; 
Trust, 1. 
Poxicy. — See Lien, 1. 
PRESUMPTION. —See ADVANCEMENT; EASEMENT. 
Principat AND Surety. — See Surety. 
Promise. — See LimiTations, STATUTE OF. 
Promotion. — See Company. 
Proviso. — See MortGaae, 3. 
REALty AND Personatty. — See Conversion; WILL, 6. 
Receipt. — See Satz, 4. 

REGIsTRATION. — See MispEscripTION; MortGaGe, 5; SALE, 8. 
Reuicious Epucation. — See HusBanD AND WIFE. 
Remoreness. — See WILL, 2. 

Res Apsgupicata. — See JUDGMENT. 

Resipence, Rigut To Name or. — See INJUNCTION. 
Resipuary LeGater. — See Lecacy. 
Revocation. — See W111, 3. 


- 


Rieut or Way. 
By a public act, a corporation was empowered to build a pier according to 
plans. It was alleged that, if the pier was built in the manner provided by 
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the act, a certain public right of way would be thereby rendered unavailable 
for use. Held, that, if that were the case, the act must be held to have extin- 
guished the right of way by implication, though no reference was made to 
the matter in the act.— Corporation of Yarmouth vy. Simmons, 10 Ch. D. 518. 


Riparian Ricuts. —See WATERCOURSE. 


SALE. 


1. A man brought pigs into market, and sold them with all faults and 
expressly without warranty. They turned out to have typhoid fever, and died 
on the purchaser’s hands, and infected his other pigs. The acts of the seller 
amounted to a breach of a statute prohibiting such sale in market of infected 
animals, and inflicting a penalty. Held, that the existence of the statute did 
not raise an implied representation that the pigs were sound, and the pur- 
chaser had no remedy. — Ward v. Hobbs, 4 App. Cas. 13; s. c. 2 Q. B. D. 
831; 3 Q. B. D. 150; 12 Am. Law Rev. 104, 738. 

2. One W. obtained some sheep of the defendant, under color of a pur- 
chase, but in fact by false pretences. The plaintiff bought them of W. 
bona fide, and in regular course, but not in market overt. October 25, W. was 
arrested on a warrant procured by the defendant, for obtaining goods under 
false pretences, and November 7 following he was convicted under 24 & 25 
Vict. c. 96. That act provides that, in case of obtaining goods by false pre- 
tences, where a person is ‘‘ indicted on behalf of the owner of the property, 
and convicted, . . . the property shall be restored to the owner.’’ Mean- 
while, on November 7, the defendant found the sheep, and went and took them 
into his possession. Held, that the statute did not affect the question between 
these parties, and the defendant was liable for conversion. The reason of the 
rule giving the preference to the innocent purchaser, as laid down in Root v. 
French (13 Wend. 570), preferred by Cocksurn, C. J., to the English reason 
as given in ‘* Benjamin on Sales.’”? — Moyce v. Newington, 4 Q. B. D. 32. 

3. Where household goods are sold, and a receipt given for the purchase- 
money, and a detailed inventory of the goods is attached and made part of the 
receipt, and the seller remains in possession, the sale is void as against creditors, 
unless the document is registered under the Bills of Sale Act, 1854 (17 & 18 
Vict. c. 36). Allsopp v. Day (7 H. & N. 457), and Byerley v. Prevost (L. R. 6 
C. P. 144), discussed. See Woodgate v. Godfrey (4 Ex. D. 59). — Ex parte 
Cooper. In re Baum, 10 Ch. D. 313. 

4, The household goods of W., a judgment debtor, were seized under a fi. 
fa., and sold by the sheriff to the father-in-law of W., who took a receipt 
therefor containing an inventory of the goods. The same day the purchaser 
let the house where the goods were, together with the goods, to W. at a yearly 
rent, and W. remained in possession. Held, that the receipt did not require 
registration under the Bills of Sale Act, 1854 (17 & 18 Vict. c. 36, §§ 1, 7). 
The receipt was only evidence of payment, and not in the nature of a bill of 
sale. — Woodgate v. Godfrey, 4 Ex. D. 59, 

See Morreace, 5. 


SETTLEMENT. — See Trust, 2. 
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Sniprinc AND ApmIRALTY. — See INsuRANCE; LIEN, 1, 
SLANDER. — See 
Soricitor. — See Lien, 2. 
Sratute.— See Corporation; Ricgut or Way; Sats, 1. 
STatTuTe oF Limitations. — See Limitations, STATUTE OF. 


Surety. 


Action by a bank on the following guaranty, signed by the defendant: 
‘You having this day, at my request, placed the sum of £2,000 to the credit 
of C.’s account with you, in the event of his promissory notes and interest, or 
any of them representing that amount, not being paid at the due dates, I 
hereby undertake, upon demand, to secure payment of the same upon the 
Adelphi Theatre,”’ &c. Ten notes of £200 each were given, payable at inter- 
vals of a week. C. had a general account and also a special account at the 
bank. The £2,000 was credited to the general account. Two sums of 
£200 each were expressly debited to the general account. Subsequently, 
enough deposits were made to cover the whole loan; but the bank did not 
enter them to the general account, but honored C.’s checks against them. 
When the notes became due, the bank claimed the mortgage, on the ground 
that the notes were all unpaid. Held, that the bank was bound to have ap- 
plied the deposits to payment of the guaranteed notes, and the surety was not 
bound. — Kinnaird v. Webster, 10 Ch. D. 139. 


Tort.— See AcTIoNn. 
Trape Name. — See PartNERSHIP, 1. 


Trust. 


1. P., by will, in 1779, gave his estates to his son R. and the heirs of his 
body in tail male, ‘‘ upon special trust and confidence ’’ in his said son, that, 
in case of failure of issue, he ‘* would not do or suffer any act in law or oth- 
erwise to obstruct or prevent ’’ the limitations and provisions of the will. R. 
suffered a recovery of the estates as soon as he came into possession. R. died 
in 1808, without issue. Held, that the will did not create a trust, and that 
R. had power to bar the entail. The defence of the Statute of Limitations 
may be raised on a demurrer which states a different specific objection to the 
statement, and adds the words, ‘‘ and on other grounds sufficient in law to sus- 
tain this demurrer.’’ But the Statute of Frauds must be specifically pleaded. 
— Dawkins vy. Penrhyn, 4 App. Cas. 51. 

2. A marriage settlement empowered the trustees to use the income for the 
husband, wife, and children as they in their ‘‘ uncontrolled and irresponsible 
discretion” should think proper. The husband was a drunkard and lived 
apart from his wife, and the trustees paid all the income to him, except the 
board of the only child at school. The income was £300 a year above the 
child’s board, and the wife was destitute. Held, that, though the court did not 
approve of the course of the trustees, it could not interfere. — Tabor v. Brooks, 
10 Ch. D. 278. 
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Venpvor AnD PurcHaser.—See Satz, 1, 2. 
Warrant. — See Extrapition. 


WATERCOURSE. 


‘“‘ The right to the water of a river flowing in a natural channel through a 
man’s land, and the right to water flowing to it through an artificial water- 
course constructed on his neighbor’s land, do not rest on the same principle. 
In the former case, each successive riparian proprietor is, prima facie, entitled 
to the unimpeded flow of the water in its natural course, and to its reasonable 
enjoyment as it passes through his land, as a natural incident to his owner- 
ship of it. In the latter, any right to the flow of the water must rest on some 
grant or arrangement, either proved or presumed, from or with the owners of 
the lands from which the water is artificially brought, or on some legal origin.’’ 
— Rameshur Pershad Narain Singh v. Koonj Behari Pattuk, 4 App. Cas. 121. 


WILL. 


1. Testatrix gave a sum in trust for her brother C. for life, remainder to 
C.’s wife E. for life, remainder to ‘‘ all and every the children of the said” 
C. “living at the death of the survivor of them, the said’’ C., and E. his 
wife, and the issue of such of them as shall be dead. C. had three children by 
a first wife, she had also two by E. before he married her, and one afterwards. 
Evidence was offered that testatrix had promised C. to make the bequest to all 
the children, if he would marry E.; that she had always treated the children 
alike as her nephews and nieces; and that, in preparing her will, she gave 
directions that they should be treated alike, and she supposed the will to be to 
that effect. One legitimate daughter was married to B., a brother of a member 
of the firm of solicitors who drew the will. Held, that extrinsic evidence could 
not be admitted, and the legitimate children only couldtake. Dorin v. Dorin, 
(L. R. 7 H. L. 568), and Laker v. Hordern (1 Ch. D. 644), discussed. — Ellis 
y. Houstoun, 10 Ch. D. 236. 

2. F., by will, gave all his property to those children of his two daughters 
who should attain twenty-five. At F.’s death, one daughter had two infant 
children; the other, three children, one of whom had attained twenty-five. 
Held, a gift to such of the children as a class, living at the death of F. as 
should attain twenty-five. If there had been no children of the two daugh- 
ters living at the death, the gift would have been void for remoteness. — Picken 
v. Matthews, 10 Ch. D. 264. 

3. E., by will made in 1826, gave certain freehold lands to his mother, 
“to hold unto her, . . . her heirs and assigns for ever.”” The will was prop- 
erly attested, the interlineation of two words being mentioned. When the 
will was produced, the words ‘‘ her heirs and assigns for ever’? were found 
erased by a line struck through them in ink. Held, a valid obliteration under 
the Statute of Frauds (29 Car. IT. c. 3, § 6), and the mother took a life-estate 
only. — Swinton v. Bailey, 4 App. Cas. 70; s. c. 1 Ex. D. 110; 10 Am. Law 
Rev. 713. 

4. ‘* Executorship expenses ’’ means the same as ‘‘ testamentary expenses ”’ 
in a will. — Sharp v. Lush, 10 Ch. D. 468. 
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5. H., by will dated in 1820, gave, in one clause, a leasehold and three 
freehold houses to his daughter S. for life, withont impeachment of waste; 
remainder to the first aud other sons of S. successively in tail male, and, in 
default of such issue, to the daughters of S. successively in tail, and, “ in 
case of default of issue” of S., ‘‘ to the right heirs of the said S. for ever.” 
S. married, became a widow, and died without having had any children. 
Held, that she took an absolute title in the leaseholds. Herrick v. Franklin, 
(L. R. 6 Eq. 593) considered. — Comfort v. Brown, 10 Ch. D. 146. 

6. B., by will dated 1818 and not attested so as to carry real estate, gave 
the ‘‘ rest of my property ’’ in trust to his brother’s children for life, ‘‘ and on 
the decease of either of them, his or her share of the principal to go to his or 
her lawful heir or heirs.”” Held, that “heirs’’ must be taken literally. 
Mounsey v. Blamire (4 Russ. 384), disallowed. — Smith v. Butcher, 10 Ch. D. 
113. 

7. C., by will, gave one-fourth of her residue in trust for each of her 
three sons, and the remaining one-fourth to her grand-daughters, with a 
declaration of forfeiture in case of bankruptcy or insolvency of a beneficiary, 
and a disposition over. C. died in 1875, and the will was dated in 1874. 
W., a son, was adjudged a bankrupt in 1873. C. was a creditor, and proved. 
In 1875, after C.’s death, W.’s creditors accepted a proposal for composition, 
but it was not carried out. In 1876, a decree for the administration of the 
trusts under C.’s will was made. In 1878, a composition between W. and his 
creditors was made, and the bankruptcy was ordered to be annulled. Held, 
that there was no forfeiture. — Ancona v. Waddell, 10 Ch. D. 157. 

See Conversion; LeGacy. 


Worps. 
Children.’? — See Wi11, 1. 
** Clause.’? — See W111, 3. 
Default of Issue.”? —See W111, 5. 
Lawful Heirs.”? — See 6. 
Right Heirs.”? —See Wit, 5. 
Uncontrolled and Irresponsible Discretion.’’ — See Trust, 2. 
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SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from the 
following volumes of State Reports: 12 Heiskell (Tennessee) ; 86 Illinois; 60 
Indiana; 47 Iowa; 1 Lea (Tennessee, in continuation of Heiskell); 30 Louisi- 
ana Annual; 68 Maine; 55 Mississippi; 71 and 72 New York; 49 Texas; and 
11 Vroom (New Jersey Law). ] 


Act or Gop. — See Contract, 2. 


ACTION. 


The civil remedy of a person injured by a felonious assault and battery is 
not suspended till the offender has been prosecuted criminally. — Nowlan v. 
Griffin, 68 Me. 235. 

See CARRIER, 3; CorPoRATION, 3; County; Deceit; MASTER AND SER- 
vant, 1; Municrpat Corporation, 1; WATERCOURSE. 


ADMINISTRATION. — See 
ApMIssion. — See EvipENCE, 3, 4. 
AGENT. — See Brits, 1; Deep, 1. 


ALTERATION OF INSTRUMENTS. 

A promissory note, signed by a principal maker and by a surety, was made 
payable “ with ten per cent interest per annum; ”’ to which words the payee, 
with the knowledge of the maker, but unknown to the surety, added the 
words, *‘ after maturity.”’ Held, that the surety was discharged. — Franklin 
Ins. Co. v. Courtney, 60 Ind. 134. 


AMENDMENT. — See JuDGMENT, 1. 
APPLICATION OF PayMENTs. — See Surety, 1. 
AqueEpbuct. — See EASEMENT. 


ARBITRATION. 

Plaintiff sued defendant on a demand which they had previously submitted 
to arbitration. Held, that bringing the action did not revoke the submission ; 
and that the submission was no bar to the action. — Knaus v. Jenkins, 11 
Vroom, 288. 

See Tax, 3. 

AssauLt. — See Action; RAILROAD. 
AssumpsitT. — See Corporation, 2. 
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ATTACHMENT. 

The interest of one partner in a specific parcel of goods belonging to the 
firm is attachable. — Fogg v. Lawry, 68 Me. 78. 

See PARTNERSHIP, 2. 

ATTORNEY. 

1. The attorney for a defendant against whom judgment had been ren- 
dered, in consideration that the defendant would appeal from the judgment, 
and pay the attorney a certain fee for prosecuting the appeal, agreed to pay 
any judgment that might finally be recovered against the defendant. Held, 
that the contract was against public policy, and not enforceable by either 
party. — Adye v. Hanna, 47 Iowa, 264. 

2. The common-law offences of champerty and maintenance do not exist in 
New Jersey; and therefore the promise of a suitor to pay his attorney a certain 
part of the money to be recovered in the suit, is valid in that State. — Schomp 
v. Schenck, 11 Vroom, 195. 

See JuDGMENT, 2. 


AUCTIONEER. — See JUDGMENT, 3. 


Bank. 

1. An executor who was president of a bank, to which he was indebted, 
and which he knew to be insolvent, caused stock in the bank owned by him 
to be transferred to himself as executor at par, and paid for the same by check 
on his account as executor, which he deposited to the credit of his individual 
account; which was overdrawn to an amount less than that of the deposit; 


but he owed the bank in other ways a sum much greater than that of the 
deposit. Held, that the bank was affected with notice of the fraud, and liable 
to refund the whole amount of the deposit, with interest from the time of 
deposit. — Holden v. New York & Erie Bank, 72 N. Y. 286. 

2. A bank discounted a promissory note for one of its directors, who did 
not act with the other directors in making the discount, and who knew, but 
did not disclose, that the note had been obtained of the maker by fraud. Held, 
that the bank was not affected with notice of the fraud. — First National Bank 
of Hightstown v. Christopher, 11 Vroom, 435. 


BANKRUPTCY. 


1. An action to recover a claim which would not be barred by a discharge 
in bankruptcy, is not barred by a composition under the Bankrupt Act. — 
Bayly’s Case, 30 La. Ann. 75; Leggett v. Barton, 11 Vroom, 83, s. P. 

2. A discharge in bankruptcy which might have been, but was not, pleaded 
in bar of an action, is not pleadable in bar of a scire facias on the judgment 
recovered in the action.— Roberts v. Weiler, 55 Miss. 249. 

3. A judgment debtor appealed from the judgment, and gave bond with 
sureties to pay all costs and damages awarded against him on the appeal. 
The judgment was afterwards affirmed; meantime, the debtor had received 
his discharge in bankruptcy. Held, that the sureties on the bond were not 
discharged. — Knapp v. Anderson, 71 N. Y. 466. 

See Evipencr, 4. 
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Britt oF Lapine. 


1. The owner of wheat in transitu from the West to Buffalo obtained a loan 
from the plaintiffs, bankers in that city, on the security of the bill of lading 
of the wheat; on arrival of the wheat in Buffalo the owner, without the 
plaintiffs’ knowledge, caused it to be shipped on canal-boats to the defendants, 
merchants in New York, from whom he had previously obtained advances on 
the security of fraudulent bills of lading, which falsely certified the shipment 
of the wheat on the canal-boats by which it was afterwards actually sent. 
Held, that defendants could not hold the wheat against plaintiffs. — Marine 
Bank v. Fiske, 71 N. Y. 353. 

2. The owner of wheat on which A. had a lien for advances, sold it to B., 
and gave him an order on the warehouseman holding the wheat, to deliver it 
to defendant, a common carrier. B. gave the order to defendant’s agent, 
who, without any evidence of right or title in B, to the wheat, gave him a bill 
of lading stating that the wheat was shipped to another city, subject to plain- 
tiff’s order; and it was shipped accordingly, and received and sold by plaintiff, 
to cover advances made by him to B. on the faith of the bill of lading. A. 
thereupon sued plaintiff for conversion of the wheat, and recovered. Held, 
that plaintiff might recover over against defendant in an action for wrongfully 
issuing the bill of lading. — Farmers’ §& Mechanics’ Bank vy. Erie Ry. Co., 72 
N. Y. 188. 

See CARRIER, 1. 


AnD Notes. 
1. Defendant by written power of attorney authorized J. S. ‘‘ as my agent 


to make drafts on me from time to time as may be necessary for the purchase 
of lumber on my account.’’ On the faith of this instrument, plaintiff dis- 
counted drafts drawn by J. S. in his own name, not naming himself agent. 
Held, that defendant’s promise to accept was unconditional, and that plaintiff 
might recover on the draft without showing that it was necessary to draw it. 
— Merchants’ Bank v. Griswold, 72 N. Y. 473. 

2. On the sale of a promissory note, there is no implied warranty that it is 
not void for usury in its inception. — Littauer v. Goldman, 72 N. Y. 506. 

3. The acceptor of a bill of exchange bought it of the payee before matu- 
rity. Held, that he was not a bona fide holder as against the maker, and that 
the maker might defend an action on the bill on the ground of failure of 
consideration between himself and the payee. — Stark vy. Alford, 49 Tex. 260. 


See ALTERATION; Bank, 2; Corporation, 2; Money; Surety; 
TENDER. 


Bona Five Hoiper. — See Bank, 2; Brits, 3; CHECK. 


Bonp. 

An office was tenable by law for a year, and until a successor should be 
appointed and qualified. The person appointed to the office gave a bond 
conditioned for the faithful performance of his duties generally. Held, that it 
was binding only during the year, and during a reasonable time thereafter for 


the appointment and qualification of a successor. — Rahway v. Crowell, 11 
Vroom, 207. 
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So where the holder of a like annual office gave a bond for the performance 
of his duties until ‘‘ another ”’ officer should be chosen, held, that it was bind- 
ing only during the year, though the same person was re-elected the next 
year. — Citizens’ Loan Assoc’n v. Nugent, 11 Vroom, 215. 

See Bankruptcy, 3; INJUNCTION. 


BrripGe. — See County. 


BureGiary. 

The lower floor of a building consisted of shops which were occupied by the 
firm of A. and B.; the upper, of sleeping-rooms, one of which was inhabited 
by A., one of the firm. There was no interior communication between the 
floors; but the upper was reached by passing from the lower into an enclosed 
yard, and from thence up-stairs. The prisoner broke and entered the shops. 
Held, burglary. Held, also, that the building was rightly described in the 
indictment as the dwelling-house of A. and B.— Quinn v. The People, 71 
N. Y. 561. 

See InpIcTMENT, 3. 

CARRIER. 

1. Goods were sent by a carrier, who gave a receipt for them, containing 
no limitation of his liability; afterwards the receipt was given up, and a bill 
of lading issued, restricting the carrier’s liability; this being the carrier’s 
usual course of business, though the shipper did not know of it when the goods 
were sent. The goods had been lost in transitu, by a peril excepted in the bill 
of lading, before that bill was issued. Held, that the carrier was liable. — 
Wilde v. Merchants’ Despatch Transp. Co., 47 Towa, 247. But where the re- 
ceipt originally given was expressed to be ‘subject to the conditions con- 
tained in the bills of lading of this company,” held, that the shipper was 
bound by a bill of lading afterwards given in exchange for the receipt. — 
Wilde v. Merchants’ Despatch Transp. Co., 47 Iowa, 272. 

2. A passenger by rail carried on his person, without notice to the railroad 
company, bonds of great value, which were taken from him by robbers on 
the train. Held, that the railroad company was not liable for the value of 
the bonds. —Weeks v. New York, New Haven, § Hartford R. R. Co., 72 
N. Y. 50. 

3. By statute it is a misdemeanor to do business in the name of a partner 
not interested in the firm. Held, that a person so doing business might 
recover of a carrier for negligence in transporting goods shipped in the ficti- 
tious name of the firm. — Wood v. Erie Ry. Co., 72 N. Y. 196. 

See Birt or Lapinc; Master AND SERVANT, 2; RAILROAD. 


CuAMPpERTY. — See ATTORNEY, 1, 2. 


CHECK. 


A check was delivered by the maker to the payee fourteen months after 
its date; the payee, on the same day that it was delivered to him, transferred 
it to a bona fide purchaser for value. Held, that the latter was not affected 
with notice of equities between the maker and payee. —Cowing v. Altman, 71 
N. Y. 435. 
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CoLLecTor. 

Action on the official bond of a tax-collector. Held, that he was liable for 
taxes collected by him under an unconstitutional law. — Chandler v. The 
State, 1 Lea, 298. 

Common Carrier. — See Carrier. 
Composition. — See Bankruptcy, 1. 
ConpiTIONAL SALE. — See Fatse PRETENCES. 


ConFESSION. 

At a criminal trial, the written statement of the prisoner’s declarations 
before the magistrate who committed him for trial was offered in evidence, 
but not admitted, because not duly attested. Held, that oral evidence of 
the same declarations was competent. — State v. Simien, 30 La. Ann. 296. 
Conrtict oF Laws.—See Contract, 3; ForEIGN JUDGMENT; JUDG- 

MENT, 2. 
ConsIDERATION. —See LANDLORD AND TENANT, 2; MASTER AND SeEr- 
VANT, 2. 


CONSTITUTIONAL Law. 


1. A city was authorized by its charter to build wharves and take tolls for 
their use. A subsequent statute exempted certain vessels from paying such 
tolls. Held, unconstitutional as impairing a vested right. — Ellerman v. Me- 
Mains, 30 La. Ann. 190. 

2. A State statute imposed a tax on merchants, defining them as persons 


engaged in selling goods, wares, or merchandise of any kind; and further 
provided: ‘‘ Every person selling goods by sample, card, or otherwise, shall 
pay ’’ a greater tax: ‘‘ provided, no person selling goods exclusively manufac- 
tured in this State shall be considered a merchant.’’ Held, that the proviso 
applied only to sellers by sample, and not.to merchants; and was not uncon- 
stitutional as discriminating against merchants who sold goods manufactured 
in other States. — Galveston County v. Gorham, 49 Tex. 279. 
See ForEIGN JUDGMENT; JURISDICTION. 


ConsTITUTIONAL Law, STATE. 


1. The constitution requires the legislature to fix a rate of interest, equal 
and uniform throughout the State; and empowers them to grant such charters 
of incorporation as they may deem expedient for the public good. Held, that 
a corporation could not be chartered with power to contract debts bearing 
interest at a rate greater than that allowed by the general law. — McKinney 
v. Memphis Overton Hotel Co., 12 Heisk. 104. 

2. On proceedings for partition between tenants for life, the remainders in 
fee were ordered to be sold, which the court had no authority todo. A sub- 
sequent statute confirmed all sales so made. Held, unconstitutional. — Maz- 
well vy. Goetschius, 11 Vroom, 383. 

See HomEsTEAD; Pronipiti0n; Tax, 1, 2. 


ConTINUANCE. — See JUDGMENT, 1. 
VOL. XIII. 46 
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ConTRACT. 

1. A newspaper establishment was sold, the purchaser assuming the pay- 
ment of all the outstanding liabilities of the newspaper. At the time of the 
sale, an action for libel was pending against the seller, in which judgment 
was afterwards recovered against him. Held, that the purchaser was not 
bound to pay the judgment. — Perret v. King, 30 La. Ann. 1368. 

2. Defendant contracted that a third person should sing at plaintiff’s thea- 
tre. Held, that sickness of such third person, without defendant’s fault, at 
the time agreed on for the singing, excused defendant from a performance of 
his contract. — Spalding v. Rosa, 71 N. Y. 40. 

3. The agent of a foreign insurance company, not authorized to do busi- 
ness within the State, received an application for insurance, and the premium, 
which he promised to repay in case the application should not be approved by 
the company. The application was sent to the principal office of the company 
in another State, there approved, and a policy made out and sent by mail to 
the applicant. Held, that the contract of insurance was made there, and so 
enforceable in the State where the applicant lived; though in the latter State 
the company could not have made a valid contract. — Northampton Ins. Co. v. 
Tuttle, 11 Vroom, 476. 

See Arrorney, 1,2; LANDLORD AND TENANT, 2; PARTNERSHIP, 1. 


CoRPORATION. 

1. By the charter of a corporation, sixty days’ notice was required to be 
given of any increase of capital, and during that time stockholders should 
have the privilege of taking additional shares in proportion to the amount of 
their stock. Held, that a stockholder, to have the benefit of the privilege, 
must demand his new shares, and tender their price within the sixty days; 
and that mere notice to the corporation, within that time, of his intention to 
take them, was not sufficient. (Two judges dissenting.) — Hart v. St. Charles 
Street R. R. Co., 30 La. Ann. 758. 

2. Trustees of a savings-bank subscribed for stock in a manufacturing cor- 
poration; and the trustees having no money on hand, another company paid 
for the stock and took certificates in its own name, as security for notes of the 
savings-bank given for the amount paid. Held, that the act of the trustees 
was ultra vires; and that the holder of the notes could not recover on them, 
nor for money paid to the use of the savings-bank. — Franklin Company 
v. Lewiston Savings Bank, 68 Me. 43. 

3. A person claiming to be a stockholder in a company, sued the company, 
who refused to recognize his claim, for the conversion of his shares. Held, 
that he thereby waived his right to sue the company for dividends declared on 
the shares. — Hughes v. Vermont Copper Mining Co., 72 N. Y. 207. 

See Bank, 1, 2; ConstiruTionaAL Law, State, 1; Damacers, 2; DEED, 
9: Taz, 1. 

County. 

By statute, county commissioners are required to keep bridges in repair, 
and to make appropriations from the county treasury for that purpose. A 
traveller was injured, while using due care, by reason of defects in a bridge. 
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Held, that he might maintain an action against the commissioners in their 
official capacity for damages, though no such action was expressly given by 
statute. — House v. Montgomery County Comm'rs, 60 Ind. 580. 


CovENANT. 

The grantor in a deed covenanted against incumbrances ‘‘ for his heirs, 
executors, and administrators,” not naming himself. Held, that he was not 
liable on the covenant. — Traynor v. Palmer, 86 Ill. 477. ° 

See LANDLORD AND TENANT, 1. 


Law. — See BurGLary; Conression; EvipENCE, 1; FALsE PRE- 
TENCES; HomicipE; Incest; INDICTMENT; LIMITATIONS. 


DAMAGES. 

1. A horse railway company was enjoined from extending its track; after- 
wards the injunction was dissolved. In an action on the injunction bond, 
held, that profits which might have been made if the extension had been built 
were not recoverable as damages. — Chicago City Ry. Co. v. Howison, 86 Ill. 
215. 

2. The agent of a sewing-machine company sold a machine, to be paid for 
by instalments, with an agreement that on any default of payment the seller 
might enter on the buyer’s premises, and retake the machine. Payments were 
duly made to the agent, who omitted to credit them to the buyer; and there- 
upon other agents of the company entered the buyer’s dwelling-house, and 
forcibly removed the machine, which was detained one day and then returned. 
Held, that the company was liable in exemplary damages. — Singer Mfg. Co. 
vy. Holdfodt, 86 Ill. 455. 

3. Under the law of Louisiana, though actions of tort survive against the 
heirs and representatives of the wrong-doer, ‘‘for civil reparation of the 
injury,’’ yet exemplary damages are recoverable only against the wrong-doer 
himself. — Edwards vy. Ricks, 30 La. Ann. 926. 

See CARRIER, 2; LIBEL. 

Defendant sold and conveyed by quitclaim deed to plaintiff, land to which 
he claimed title under a levy of execution; knowing and concealing the fact 
that proceedings were then pending to reverse the judgment on which the exe- 
cution had issued; and the judgment was afterwards reversed. Held, that 
defendant was liable to plaintiff for deceit. — Atwood v. Chapman, 68 Me. 38. 


DEED. 

1. A deed executed by the grantor, with a blank left for the name of the 
grantee, was delivered by the grantor to a third person, with parol authority 
to fill the blank, which was done accordingly. Held, that the deed was valid. 
— Swartz v. Ballou, 47 Iowa, 188. 

2. Grant by deed to ‘J. S. and other trustees of the W. Seminary.”” The 
W. Seminary was a corporation capable of holding land. Held, that the 
equitable, if not the legal estate vested in it. — Hervey v. Buchanan, 47 Iowa, 
588. 

See Covenant. 
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DeEposITION. 


Depositions taken in a suit in equity were suppressed because no sufficient 
notice had been given of the taking, and leave was granted to examine the 
witnesses anew; which was done by exhibiting to them their former deposi- 
tions, and causing them to swear that the same were correct. No objection 
was made to this manner of examination, until the hearing of the cause. 
Held, that the objection was not then available; but, semble, it would have 
been valid if seasonably taken. — Shea v. Mabry, 1 Lea, 319. 


Devise AND LEGacy. 

1. A testator provided for the equal division of his estate among his chil- 
dren; but that any child who should marry contrary to certain conditions 
. expressed in the will should receive, ‘in lieu of what has been bequeathed to 
her, one thousand dollars in money, to be disbursed and used by my executors 
in the purchase of such things as said child may need in housekeeping, and 
to be given to said child on loan or in trust, and to constitute the whole of 
that child’s legacy.’? A daughter of the testator married in his lifetime, and 
with his knowledge and consent, contrary to the conditions of the will. Held, 
that she was entitled to a full share. — Brown v. Severson, 12 Heisk. 381. 

2. An unmarried man made his will, giving the residue of his estate to his 
‘*next of kin, according to the statute concerning the distribution of personal 
estates of intestates.’”? Afterwards he married and died. Held, that his 
widow took nothing in the residue under the will. — Keteltas v. Keteltas, 72 
N. Y. 812. 

Divorce. —See Foreign JUDGMENT. 


DruNKENNEsS. — See EvipENCcE, 1. 


EASEMENT. 


Defendant having acquired by deed a right to lay down and keep in repair 
an iron pipe through plaintiff’s land, to convey water from a spring which also 
supplied plaintiff’s land, laid down a two-inch pipe and used it several years. 
Held, that the extent of the easement thus became fixed, and that defendant 
could not substitute a four-inch pipe. — Onthank vy. Lake Shore § Mich. Southern 
R. R. Co., 71 N. Y. 194. 


Equity. — See ExEcurTION. 
Equity PLEADING AND Practice.—See Deposition; INJUNCTION. 
Estopret. — See Executor. 


EVIDENCE. 


1. On a trial for being found in a state of intoxication, held, that the testi- 
mony of a witness that the prisoner was intoxicated was not objectionable as 
being matter of opinion. — State v. Huxford, 47 Towa, 16. 

2. In an action to recover for personal injuries, held, that the plaintiff 
might be required to submit to a medical examination by physicians appointed 
by the court. — Schroeder v. Chicago, Rock Island, § Pacific R. R. Co., 47 
Towa, 375. 
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8. An admission made at a trial was incorporated in a written report of the 
case, on which a motion for a new trial was heard, and granted. On the new 
trial, held, that the admission was binding, unless the presiding judge should, 
as a matter of discretion, relieve the party from it. — Holley v. Young, 68 Me. 
215. 

4. Action by an assignee to foreclose a mortgage given to the bankrupt. 
Held, that the latter’s declarations before the bankruptcy were admissible 
against the assignee. —Von Sachs v. Kretz, 72 N. Y. 548. 

5. Where a written instrument in a foreign language is in evidence, semble, 
that the judge may rule as to its legal effect, if he understands it, without its 
being translated to the jury. — Cowan v. Williams, 49 Tex. 380, 394. 

See Conression; Deposition; LiBev. 


EXEcurIon. . 

A levy of execution on land was irregular and passed no title at law. Held, 
that equity would not aid the creditor to perfect the levy, nor decree the debtor 
to convey the land to him. — Esten v. Jackson, 68 Me. 292. 

See Exemption; SALE, 2. 


Executor. 

A. agreed to sell land, part of which was in the oceupation of B.; took 
securities for the purchase-money, and died, leaving a will which made B. one 
of the executors, and disposed of the securities as the testator’s own. B. quali- 
fied and acted as executor, and afterwards set up a claim to have acquired a 


right by adverse possession to the land occupied by him, and to be entitled to 
a proportional share in the proceeds of the securities. Held, on the facts, that 
B. had a title to the land; and, as matter of law, that he was not estopped-to 
set it up by acting as executor. — Davis v. Bowmar, 55 Miss. 671. 

See Bank, 1. 


Exempitary DamaGeEs. — See Damages, 2, 3. 


EXEMPTION. 

Statutes exempting personal property from seizure on execution, held, not 
to apply to property of a partnership. — Barrett v. Heffner, 30 La. Ann. 1280. 

See HomMESTEAD. 

PRetTENCEs. 

A contract for the sale of a chattel provided, that the property in the chattel 
should remain in the seller until the price should be fully paid, and that before 
that time he might retake it at his pleasure. Held, that though the purchaser 
induced the seller to make the contract by means of false pretences, he was 
not indictable for obtaining property by false pretences. — State v. Anderson, 
47 Iowa, 142. 

REPRESENTATIONS. — See Deceit. 
Fetony. — See Action. 
Fire Insurance. —See Insurance (Fire). 
Fisnery. — See Statute. 
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ForeiGN JUDGMENT. 

A divorce was granted in Louisiana, where the husband was domiciled, on 
his petition, on such substituted service as authorized by the laws of that State 
in case of absent defendants, by a court having jurisdiction of the subject- 
matter. The wife was absent from the State; was not personally served with 
process, and did not appear in the suit, but had actual notice of it; and there 
was no evidence that she had a domicil elsewhere. Held, that the decree of 
divorce was entitled to full faith and credit in New York; and that the courts 
there would not inquire whether the statutes under which it was granted were 
in conflict with the Constitution of Louisiana, in the absence of any evidence 
that they had been adjudged so by the courts of that State. — Hunt v. Hunt, 
Y. 317. 


Fraup. — See Bank, 1, 2; or Lavine, 1; Deceit; FALsE PRETENCEs. 


HoMEsTEAD. 

The purchaser of land paid the vendor with money borrowed for the pur- 
pose from a third person, and at the time of taking his deed from the vendor 
made a deed of trust of the land to secure his debt to the third person. Held, 
that this debt was one contracted for the purchase-money of the land within 
the meaning of the Constitution, and therefore that no homestead right could 
be set up against the deed of trust. (One judge dissenting.) — Guinn v. 
Spurgin, 1 Lea, 228. 

HomIciveE. 


The prisoner snapped a pistol at a woman to frighten her, not knowing 
that it was loaded; and it went off and killed her. Held, manslaughter. — 
State v. Hardie, 47 Iowa, 647. 

Hussanp AnD Wire. — See ForEIGN JUDGMENT. 
ItteGaL Contract. — See ATTORNEY, 1, 2. 


INCEST. 

A statute prescribes a punishment for ‘‘the crime of incest;’’ but without 
defining the crime. Held, that as no such offence is known to the common 
law, there could be no conviction for it under the statute. — State v. Smith, 
30 La. Ann. 846. 

INDICTMENT. 

1. Indictment for larceny of ‘‘ a pair of pants,’’ held, sufficiently certain. — 
State vy. Johnson, 30 La. Ann. 904. 

2. By statute, choses in action are the subject of larceny. By another sec- 
tion of the statute, if the property stolen consists of any draft, the money due 
thereon or secured thereby and remaining unsatisfied, or which in any con- 
tingency might be collected thereon, shall be deemed its value. An indict- 
ment charged the larceny of a draft, set out in hac verba, ‘‘of the value of 
$7500,’’ without averring that any money was due, or unsatisfied, or collectible 
thereon. Held, sufficient. — Phelps v. The People, 72 N. Y. 334. 

3. Indictment for breaking and entering the storehouse of the Oxford Iron 
Company with intent to steal the goods of that company then there being. 
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Held, that it was to be presumed that the company was a corporation, and 
that no averment of that fact was required; and that the ownership of the 
building and of the goods was sufficiently stated. — Fisher v. The State, 11 
Vroom, 169. 

See BurGLARY; LIMITATIONS. 


InporsErR. — See Surety, 2. 


INJUNCTION. 


A rule of the Court of Chancery requires that where an injunction is granted 
the court may require of the plaintiff a bond to the defendant, conditioned to 
pay such damages as the defendant may sustain by reason of the injunction, 
if the court shall eventually decide that he was not equitably entitled to it. 
In a case where such bond had been taken, the injunction was afterwards 
dissolved and the bill dismissed. Held, that proof of these facts alone would 
support an action on the bond, in the absence of evidence that such dissolu- 
tion and dismissal were founded on facts not existing when the bond was 
taken; and that the question whether the injunction was applied for in good 
faith was immaterial. (By a majority of the Court of Errors; the Chan- 
cellor dissenting.) — New York & Long Branch R.R. Co. v. Dennis, 11 
Vroom, 340. 

See DamaGEs, 1. © 

INNKEEPER. 

Plaintiff left his horse at defendant’s inn, and went to stay with a friend. 
The horse was killed by an accident. Held, that defendant was not liable as 
an innkeeper, but only for the want of ordinary care. — Healey v. Gray, 63 
Me. 489. 

INSURANCE (Fire). 

A policy of insurance on partnership property was conditioned to be void 
if any change should take place in the title or possession of the property. In 
a suit to wind up the partnership one partner was made receiver. Held, that 
the policy continued in force. — Keeney v. Home Ins. Co., 71 N. Y. 396. 

See Contract, 3. 


Interest. —See ConsTiTUTIONAL Law, STATE, 1; JupGMENT, 3; TENDER. 
Intoxicatinc Liquors. — See Municipat Corporation, 2. 


JUDGE. 
Under a statute providing for the drainage of lands, commissioners were 
to be appointed by the county judge. Held, that he might act, though he 
owned lands to be affected by the proceedings. — In re Ryers, 72 N. Y. 1. 


JUDGMENT. 


1. A motion to set aside a judgment by default was made at the same 
term. Held, that the court had power to continue the motion to the next 
term, and then grant it. — Hibbard v. Mueller, 86 Tl. 256. 

2. Warrants of attorney to confess judgment are not in use in Iowa. 
Held, that no judgment could be entered in that State on such a warrant 
given in another State. — Hamilton v. Schoenberger, 47 Iowa, 385. 
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3. The purchaser of land at auction, finding that the vendor could not 
make a good title, sued the vendor to recover back his deposit, and recovered 
it, but without interest, for want of proof of ademand; and the judgment 
was satisfied. The purchaser afterwards sued the auctioneer for the same 
deposit, proved a demand and refusal, and claimed interest. Held, that the 
former judgment, with satisfaction, was a bar. — Cockcroft v. Muller,71 N.Y. 
367. 

See Foreign JUDGMENT; JURISDICTION; OFFICER, 1; Tax, 3. 


JURISDICTION. 


In an action on a judgment by default on constructive service, rendered in 
another State, the court held the judgment void for want of jurisdiction of 
the defendant in the court which rendered the judgment; and this, though 
both parties were citizens of the State when the judgment was recovered. 
[See the reporter’s note. ] — Barrett v. Oppenheimer, 12 Heisk. 298. 

See ForEIGN JUDGMENT; JUDGE; PRoniBITION; REMOVAL oF 


JuRY. 


In several actions by different plaintiffs against the same defendant, which 
were tried separately, the greater part of the evidence was the same, consist- 
ing of depositions taken to be used in all the cases. Held, that the cases 
ought to be tried by different juries. — Apperson v. Logwood, 12 Heisk. 262. 


LANDLORD AND TENANT. 


1. A lease contained a covenant by the lessor to rebuild the buildings on 
the land demised, if they should be destroyed by fire within the term; and 
provided that if the lessor should fail to rebuild within six months after such 
destruction, the lease should be terminated at the election of the lessee. 
Held, that the lessee’s remedy for a breach of covenant was not confined 
to a termination of the lease, and that he might sue on the covenant. — Gan- 
son v. Tifft, 71 N. Y. 48. 

2. The lessor having sued the lessee for rent due under a lease under seal, 
agreed to discontinue on payment of costs by the lessee, and to reduce the 
rent. Afterwards, during the term, the parties agreed that the lessor might 
terminate the lease on three months’ notice. Held, that the agreement to 
reduce rent was void for want of consideration; that the original lease was 
not surrendered; and that the lessee was liable for the full rent reserved by 
it. —Coe v. Hobby, 72 N. Y. 141. 

3. A lease was made by the month, to commence on the Ist day of May. 
Notice was given, on the 29th of June, to quit on the 1st of August. Held, 
sufficient. — Steffens v. Earl, 11 Vroom, 128. 

4. A lease was terminable at the option of either party, by giving notice 
at least one month previous to the 1st of October. The Ist of September fell 
on Sunday. Held, that notice on the 2d was good. — Murrell v. Lion, 30 La. 
Ann. 255. 

Larceny. — See INDICTMENT, 1, 2. 


Law anv Fact. — See Evipence, 5. 
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Law or Nations. — See Vorer. 
Lease. — See LANDLORD AND TENANT. 


LIBEL. 


Action for publishing a libel in a newspaper. Held, that the defendant 
might show under the general issue, to reduce damages, that he was imposed 
upon by forged letters, purporting to come from a credible source, making the 
statements which were repeated in the libel. (Two judges dissenting.) — 
Storey v. Early, 86 Til. 461. 


License. — See MunicipaL Corporation, 2; STATUTE. 
Lien. — See Mecuanic’s Lien; VENpDOR’s LIEN. 


Lrirations, STATUTE OF. 

Where there was a Statute of Limitations applicable to criminal prosecu- 
tions, held, that the finding of an indictment did not stop the running of the 
statute, if a nol. pros. had been entered on it. — State v. Baker, 30 La. Ann. 
1134. So, if the indictment was bad, and a conviction on it had been quashed 
for that reason. — State v. Curtis, ib. 1166. 

See Money, 2. 


MANSLAUGHTER. — See Homicipe. 
MarriaGeE. — See Devise, 1. 
MARSHALLING. — See VENDOR’s LIEN, 1. 


MASTER AND SERVANT. 


1. Acity employed a contractor to build a sewer; in the course of the work 
it was necessary to blast a rock; and the contractor did it with all due care, 
but a piece of stone was thrown out by the blast against a house, and injured 
it. Held, that the city was liable. (Two judges dissenting.) —Joliet v. Har- 
wood, 86 Ill. 110. 

2. Plaintiff's money was stolen from the mail by a driver in the employ of 
defendants, who were contractors to carry the mail. Held, that they were 
not liable to plaintiff for the loss, and that their promise to pay it was without 
consideration. — Foster v. Metts, 55 Miss. 77. 

3. Defendants, a railroad company, negligently suffered their road-bed to 
be out of repair, by reason of which a car was thrown from the track, and 
plaintiff, a brakeman on the car, was injured. Held, that defendants were 
liable. — Houston & Texas Central Ry. Co. v. Dunham, 49 Tex. 181. 


MeEAsuRE oF DamaGEs. — See DAMAGES. 


Mecnanic’s Lien. 
Property of a city, used for public purposes, held, not subject to a mechan- 
ic’s lien. — Leonard v. Brooklyn, 71 N. Y. 498. 
Money. 


1. A promissory note was made payable in specie on a certain day, ‘‘on 
condition that the banks of the State have resumed specie payment at that 
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time, if not, as soon thereafter as they do resume specie payment.’’ The 
banks not having resumed at that day, held, that the holder of the note might 
waive payment in specie, and recover the amount of the note in currency; the 
condition exempting the maker only from payment in specie, and not from all 
liability. — Walters v. McBee, 1 Lea, 364. 

2. Held, also, that the Statute of Limitations ran not from the day fixed 
for payment, but from the time when the holder elected to receive payment in 
currency. — Ib. 

Money Parp. — See Corporation, 2. 


MortTGaGE. 
In a suit to foreclose a mortgage it appeared that a tender had been made 
and refused of the amount due on the mortgage, after the day when it was 
due. Held, that the mortgagor could not rely on such tender as a discharge 


of the mortgage, without showing that it had been continually kept good. — 
Crain v. McGoon, 86 Ill. 431. 


CoRPORATION. 

‘1. A city owned a wharf, and had power to take tolls for its use; and, 
under the city charter, elected a wharfinger to take charge of it. A vessel 
was wrecked by striking on an obstruction negligently allowed to lie on the 
wharf, and covered by water at high tide. Held, that the city was liable. — 
Memphis v. Kimbrough, 12 Heisk. 133. 

2. Cities have power by statute to prohibit the sale of liquors. Held, that 


they might license such sale. — Keokuk v. Dressell, 47 Iowa, 597. 

See ConsTiTUTIONAL Law, 1; Master anp SERVANT, 1; MECHANIC’s 
Lien; OFFICER, 2. 

NEGLIGENCE. 

The posts and wires of defendants’ telegraph, lawfully erected in a street, 
were broken down in a heavy snow-storm, and plaintiff was injured by their 
fall. Held, that defendants were not liable at all events, but only if they 
were negligent in not building and keeping their line sufficiently strong to 
stand any storm that might reasonably be expected.—Ward v. Atlantic & 
Pacific Telegraph Co., 71 N. Y. 81. 

See Carrier, 3; Homicipre; Master AND SERVANT, 3; MUNICIPAL 
Corporation, 1. 

NEGOTIABLE INstRUMENTS. — See Britis; CHECK. 
Noite Prosequi. — See Limitations. 
Notice. — See Bank, 1, 2. 

Notice To Quir.— See LANDLORD AND TENANT, 3, 4. 


NUISANCE. 


Plaintiff and defendant owned adjoining plantations on the Mississippi 
River. Defendant built on his own plantation proper and necessary works 
to protect it from inundation. Held, that he had a right to do so, and was 
not liable to plaintiff, even if such works caused the flooding of the latter’s 
land. — Mailhot v. Pugh, 30 La. Ann. 1359. 
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OFFICER. 


1. An officer charged with collecting a judgment acknowledged it satisfied 
toa certain extent, on the promise of a third party to pay that amount for the 
judgment debtor; and the money was afterwards paid to the officer accord- 
ingly. Held, that the judgment was satisfied pro tanto, though the officer 
never paid over the money to the judgment creditor. — Cain v. Bryant, 12 
Heisk. 45. 

2. A. held a city office; B. was chosen his ‘successor; A. obtained an in- 
junction restraining the city from interfering with his enjoyment of the office; 
and the city paid him the official salary until the injunction was dissolved, 
and B.’s right established, on appeal. Held, that B. might recover of the 
city the official salary during this period. — Memphis v. Woodward, 12 Heisk. 


Partition. — See ConsTITUTIONAL Law, STATE, 2. 


PARTNERSHIP. 


1. By agreement between A. and B., merchants in New Orleans, and C., 
a banker in London, A. was to buy goods, and ship them in the name of B., 
who, on receipt of the bills of lading, was to pay A. for the goods, by drafts 
on C. Profits and losses were to be shared in certain proportions among the 
parties. Held, that they were not partners, even as to third persons. (Two 
judges dissenting.) — Chaffraix v. Lafitte, 30 La. Ann. 631. 


2. One partner, with the assent of his co-partner, transferred goods of the 
firm in payment of his private debt. Held, that the transfer was valid as 
against a subsequent attaching creditor of the firm; at least in the absence of 
evidence that the firm was insolvent. — Schmidlapp v. Currie, 55 Miss. 597. 

See ATTACHMENT; CARRIER, 3; ExeMpTION; INSURANCE (FIRE). 


PassENGER. — See CARRIER, 2; RAILROAD. 
Post-Orrice. — See MASTER AND SERVANT, 2. 
Practice. — See Evipence, 2, 3, 5; Jury; TRIAL. 
PRINCIPAL AND AGENT. — See AGENT. 
Principat AND Surety. — See SuRETy. 


PROHIBITION. 

The Supreme Court of Tennessee having by the Constitution appellate 
jurisdiction only, refused to grant a writ of prohibition. — Memphis v. Halsey, 
12 Heisk. 210. 

Promissory Note. — See Bits. 


RaILRoap. 

A passenger on a railroad train, refusing to pay his fare, was put off the 
cars by the conductor at a way-station, where he bought a ticket to his origi- 
nal place of destination, and attempted to re-enter the same train, but the 
conductor refused to let him do so unless he would also pay the fare up to that 
point from the place whence he started. Held, that the conductor acted 
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rightfully both in ejecting the passenger and in refusing to readmit him; and 
that such acts were not made wrongful by being accompanied with insult or 
abuse. — Stone v. Chicago & N. W. Ry. Co., 47 Towa, 82. 
See Carrier, 2; DamaGes, 1; MAsTER AND SERVANT, 3; Tax, 1. 
Receiver. — See INSURANCE (F1RE). 
Recorp. — See JuDGMENT, 1. 


REMOVAL OF Suits FRoM STATE TO UNITED STATES Courts. 


Action in a State court to set aside a judgment recovered in that court by 
a foreign corporation. Held, that the corporation, having elected to sue in 
that court in the first instance, could not remove the present cause into the 
United States Circuit Court.— Ranlett v. Collier White Lead Co., 30 La. 
Ann. 56. 
Repeat. —See STaTuTE. 


RIPARIAN Owner. — See NUISANCE. 


SALE. 

1. Defendants sold and delivered seed to plaintiffs, in response to an order 
for ‘* Bristol cabbage-seed.’’ Held, that a warranty was implied that the 
seed would produce Bristol cabbage; and also a warranty that it was free 
from any latent defect arising from the mode of cultivation. — White v. Miller, 
71 N. Y. 118. 

2. A. bought and paid for 200 bushels of corn, part of a lot of 500 bushels 
owned by B., who agreed to retain the 200 bushels till they were in a condi- 
tion to keep well, and then to deliver them to A. While the corn remained 
undivided, an execution against B. was levied on the whole of it. Held, that 
A.’s title was good against the levy. — Hurffv. Hires, 11 Vroom, 581. (Court 
of Errors, reversing judgment of Supreme Court.) 

See Brits, 2; Fatse PRETENCEs. 

Savincs Banx. —See Corporation, 2. 
Scrre Facras.—See Bankruptcy, 2. 


SLANDER. — See TRIAL. 


STATUTE. 

By special statute, J. S., his heirs and assigns, were authorized to erect 
weirs in certain tide-waters. By a general statute later in the same session 
of the legislature, it was enacted that any person might erect weirs in tide- 
waters, on obtaining a license from the city or town within whose limits he 
proposed to build. Held, that the special statute was not repealed, and that 
J. S. might proceed under it without a license from the town. (Three judges 
dissenting.) — State v. Cleland, 68 Me. 258. 

SratuTe oF Limitations. — See LimiTATIONs. 


Srock.— See CorPoRATION. 


Surety. 
1. A promissory note being due and unpaid, the holder agreed with the 
maker, without the knowledge of a surety on the note, to extend the time of 
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payment, in consideration of an additional sum to be paid by the maker, 
above the principal and interest due; and such additional sum was paid ac- 
cordingly. Held, that it was to be applied as a payment on the debt, that 
the agreement to give time was invalid, and therefore that the surety was not 
discharged. — Howell v. Sevier, 1 Lea, 360. 

2. The maker of promissory notes having died insolvent, an accommoda- 
tion indorser of the notes gave security to the holders for their payment, and, 
by leave of the holders, brought actions in their names, to collect the notes out 
of the estate of the maker; in so doing he incurred necessary expenses, beyond 
taxable costs. Held, that he was entitled to prove such additional expenses 
against the estate. — Thompson v. Taylor, 72 N. Y. 32. 

See ALTERATION; BANKRUPTCY, 3. 


SurvivaL or Actions. — See Damaaes, 3. 


Tax. 


1. By the Constitution, property of corporations is subject to taxation, 
“the same as that of individuals.’’ A statute provided that the taxable 
valuation of a railroad in each township through which it passed should be 
that proportion of the whole valuation of its property which the length of its 
track within the township bore to its whole length of track; irrespective of 
the value of the property of the railroad which might be within any particular 
township. Held, constitutional. (Two judges dissenting.) — Dubuque v. 
Chicago, Dubuque § Minnesota R. R. Co., 47 Iowa, 196. 

2. Debts may constitutionally be taxed as the “‘ property ”’ of the creditor. 
— New Orleans v. Mechanics’ & Traders’ Ins. Co., 30 La. Ann. 876. 

8. An award of the Court of Commissioners of Alabama Claims, held, not 
taxable, as a ‘‘ debt due to”’ the claimant, before any specific appropriation 
had been made by Congress for payment of such award. — Bucksport v. Wood- 
man, 68 Me. 33. 

4. Land was sold for non-payment of taxes, and bought by the State. 
Held, that all taxes and liens therefor were extinguished, and that the land 
while remaining in possession of the State was not taxable; so that a pur- 
chaser from the State took it free of all taxes. — Bradford v. Lafargue, 30 La. 
Ann. 432. 

5. The statute exempts from taxation “churches and other public buildings 
for religious worship, with the lots of ground thereto appurtenant and used 
therewith, so long as the same shall be actually used for that purpose only.’’ 
Held, that a parsonage was not exempt. — First Presbyterian Church v. New 
Orleans, 30 La. Ann. 259. 

See ConsTITUTIONAL Law, 2. 


TELEGRAPH. — See NEGLIGENCE. 


TENDER. 

The payee of a promissory note left it with other papers in a bank as a 
special deposit. The officers of the bank by mistake, and, without the payee’s 
request, notified the maker of the note to pay it there on the day it fell due; 
and on that day the maker tendered payment to the cashier, who refused to 
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receive it, saying that he had been instructed not to receive it. In an action 
afterwards brought by the holder of the note against the maker, held, that 
there had been no valid tender of payment, and that the holder was liable for 
interest after maturity. — King v. Finch, 60 Ind. 420. 
See MortGace. 
Time. — See LANDLORD AND TENANT, 3, 4. 
Treaty. —See Vorer. 
Trespass. — See DAMAGEs, 2. 


TRIAL. 

On the trial of an action for slander, the plaintiff’s counsel was permitted 
to read to the jury reports of adjudged cases in which the court had refused to 
set aside, as excessive, verdicts rendered in like cases. Held, error. — Porter 
v. Choen, 60 Ind. 338. 

See Jury. 

Trust. — See Execuror. 
Uttra Vires. — See Corporation, 2. 
Usury.— See Burts, 2; ConstirutTionaL Law, Stare, 1; Surety, 1. 
VENDOR AND PurcHASER. — See JUDGMENT, 3. 


Venpor’s LIEN. 


1. The widow of an intestate took, under the Statute of Distributions, half 
of his real estate, including a parcel purchased but not paid for by him, and 


subject to a vendor’s lien for the purchase-money, and the whole of his per- 
sonalty, which, after paying all debts and expenses, was more than enough to 
satisfy the lien. Held, that she was bound to satisfy the lien, without contri- 
bution from the other heirs of the purchaser. — Sutherland v. Harrison, 86 Ill. 
363. 

2. Plaintiff owning land subject to a vendor’s lien for the purchase-money, 
conveyed one undivided fourth part of it by deed of warranty to defendant, 
taking from him a bond to pay one-fourth of the debt secured by the lien. 
Afterwards that debt, having been partly paid, was further reduced, by com- 
promise with the original vendor, below the sum which defendant was bound 
to pay; and the land was sold under the lien in satisfaction of the reduced 
debt. Defendant had paid nothing on the debt. Held, that he had no claim 
under the covenant of warranty, but was entitled to share in the reduction of 
the debt, and was liable to the plaintiff for the debt as reduced in proportion 
as he would have been bound for the balance of the debt had there been no 
compromise, — Snyder v. Summers, 1 Lea, 534. 


VorTER. 

By the treaty between the United States and Great Britain, settling the 
Canadian boundary, in 1842, persons living on the disputed territory, which 
by the treaty was annexed to the State of Maine, became citizens and voters of 
that State. — Opinion of Justices, 68 Me. 589. 

Waiver. —See Bankruptcy, 2; Corporation, 3. 
Warranty. — See 2; 1. 
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WATERCOURSE. 


Defendant had on his land a spring, surrounded by an embankment, the 
effect of which was to raise the water in a well on plaintiff’s land. Defendant 
du through the embankment, whereby the water in plaintiffs well was low- 
ered. Held, that no action lay, and that defendant’s motive was immaterial. 
— Phelps v. Nowlen, 72 N. Y. 39. 


Way. — See County. 
Wuarr.— See Law, 1; Municrpat Corporation, 1. 
Witness. — See Deposition. 


Worps. 
*¢ Debt Due.’? —See Tax, 3. 
Neat of Kin.’? —See Devise, 2. 


DIGEST OF CASES IN BANKRUPTCY. 


DIGEST OF CASES IN BANKRUPTCY. 


(Tuts includes number 12 of Vol. 18, and numbers 1 and 2 of Vol. 19, 
National Bankruptcy Register. ] 


ACTION. 


A creditor cannot maintain an action in his own name to recover property 
or rights of property belonging to the bankrupt, because the assignee refuses 
to institute a suit or allow his name to be used therefor. — Glenny v. Langdon, 
19 N. B. R. (U. S. S. C.) 24. 

See Lien, 2. 

ADJOURNMENT. — See REGISTER. 


AMENDMENT. 


A petition by one partner against his copartner may be amended by sup- 
plying the omission of the residence of such copartner. — Jn re Vanderhoef, 
18 N. B. R. (S. D. N. Y.) 543. 


ARREST. 


1. Under §§ 5106, 5107, U. S. Rev. Stats., a stay of proceedings subse- 
quent to final judgment, for the purpose of putting in motion the remedy of 
arrest which is reserved to the creditor, is not allowable. — Jn re Whitney, 18 
N. B. R. (S. D. N. Y.) 563. 

2. The creditor of a bankrupt recovered judgment prior to the commence- 
ment of proceedings in bankruptcy, for goods sold and delivered. Before 
judgment, an order of arrest was made on affidavits, showing that the plaintiff 
was induced to give the bankrupt credit for the goods by false representations, 
as to his credit and means. An appeal was taken from this order, which was 
not determined till after proceedings in bankruptcy were begun. Held, that 
such a debt, even after judgment, is not dischargeable in bankruptcy. As 
there was a final judgment before bankruptcy proceedings, § 5106 does not 
authorize a stay, to prevent the creditor from obtaining process to arrest the 
debtor. — In re Pitts, 19 N. B. R. (S. D. N. Y.) 63. 


ASSIGNEE. 


1. A claim for use and occupation by the marshal cannot be properly paid 
by an assignee without an order of the court, and without ascertaining whether 
the assets are sufficient to discharge all the expenses of administration of the 
same class. — Jn re Hoagland, 18 N. B. R. (S. D. N. Y.) 530. 

2. An assignee in bankruptcy cannot be required to give security for costs, 
in an action in a State, though he be a non-resident. Nor is he personally 
liable except where he is guilty of misconduct or bad faith. — Hall vy. Water- 
bury, 19 N. B. R. (N. Y. C. P.) 15. 
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3. Assignees of a bankrupt are not, in certain cases, bound to take property 
of an onerous or unprofitable character, which would burden instead of bene- 
fiting the estate. In such case, the creditors are not without remedy, as they 
may apply by petition to the court, to compel the assignee to carry out their 
wishes. — Glenny v. Langdon, 19 N. B. R. (U.S. 8. C.) 24. 
See AcTION; JURISDICTION, 5, 7. 


ASSIGNMENT. 


S. made a general assignment for the benefit of creditors, the assignee 
taking possession of the estate the same day. On the following day a creditor 
obtained judgment against S., upon which execution issued, and levy was 
made by the sheriff upon the goods in the hands of the assignee. Afterwards 
S. was adjudicated bankrupt upon petition of another creditor, the acts of 
bankruptcy charged being suspension of commercial paper, and the making of 
the assignment above named. The assignment was made in good faith and 
without any intention to hinder, delay, or defraud creditors. There was no 
State statute in regard to assignments. The adjudication was assented to by 
the bankrupt. The property, by agreement of all parties, was held by the 
assignee, without prejudice to any right under the levy. Held, that the as- 
signment was good at common law ; that the judgment creditor, by her levy, 
acquired no priority of right by the execution levy, and that she could not by 
force of the adjudication secure a priority which, without such adjudication 
she would not have had. — Reed v. McIntyre, 19 N. B. R. (U.S. S. Ct.) 45. 


ATTACHMENT. 


1. Moneys payable under a composition cannot be reached by attachment, 
or their payment obstructed by proceedings of another court, the object of 
which is to withhold the fund from the creditor entitled thereto, for the 
security of a plaintiff pending the litigation. — Jn re Kohlsaat, 18 N. B. R. 
(S. D. N. Y.) 570. 

2. An attachment made within four months before the commencement of 
proceedings in bankruptcy is absolutely dissolved by such proceedings. — 
Duffield v. Horton, 19 N. B. R. (N. Y. Ch. App.) 13. 

See PAYMENT. 


Booxs or Account. 

Where one was carrying on the business of butchering as an agent and 
salesman, under the duty of accounting daily with his principal and paying 
over the moneys received, until the principal was reimbursed, and these trans- 
actions between the bankrupt and his principal were entered daily by the 
latter’s book-keeper, in a pass-book, kept in the bankrupt’s possession, — Held, 
such pass-book was one of the bankrupt’s books, and a proper book within the 
meaning of the statute. — Jn re Blumenthal, 18 N. B. R. (S. D. N. Y.) 575. 


BurpEN OF Proor. 
A. a creditor, who regarded his claim as dubious, went with B. to the 


debtor’s place of business, where a mortgage was executed, upon his entire 
VOL. XIII. 47 
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stock, for the full amount of A.’s claim to B. As consideration therefor, B. 
transferred to the debtor certain stocks, which he at once passed to A., in full 
satisfaction of hisclaim. All three took part in the negotiations. The mort- 
gaged property was sold by the assignee. The debtor went into bankruptcy 
within two months of the date of the mortgage. Held, that the burden of 
showing good faith and actual value, within the meaning of § 5128, will be 
upon the mortgagee, before he will be allowed to enforce his mortgage. — 
In re Sims, 19 N. B. R. (E. D. Mich.) 57. 


CoLLATERAL. —See Proor, 2. 


COMPOSITION: 


1. Where, after the composition resolutions are confirmed, legal or other 
difficulties prevent or delay its performance, they do not ipso facto work a 
revocation, still less does the failure ‘to pay one of the creditors work a for- 
feiture of the bankrupt’s right under the composition as to those creditors to 
whom payment shall be punctually made.—Jn re Kohisaat, 18 N. B. R. 
(S. D. N. Y.) 570. 

2. The failure of the bankrupts to pay their composition, does not clothe 
the creditor with the right to disregard the bankruptcy proceedings and sue 
for his whole debt. — In re Bayly, 19 N. B. R. (C. Ct. La.) 73. 

See ATTACHMENT; JURISDICTION, 4; PRACTICE, 3; PRioRITY. 


Costs. 


1. The claim of a landlord for use and occupation by the marshal, after 
commencement of proceedings in bankruptcy, and the costs of reference to 
adjust the amount of the claim, are costs of administration to be paid in full 
if the assets are sufficient; if not, to be paid in part, ratably, with all other 
expenses of administration of the same class. — In re Hoagland, 18 N. B. R. 
(S. D. N. Y.) 530. 

2. The costs of reference of a claimant to have the claim declared and en- 
forced should be paid claimant, provided there are assets enough after pay- 
ment of all costs and expenses of administration. — Ibid. 

See ASSIGNEE, 2. 

Dest. — See ARREST, 2. 


DIscHARGE. 


1. The objections to a debtor’s discharge were, swearing falsely, in the affi- 
davit accompanying his schedules, that he was indebted to S., and not dis- 
closing the fact to his assignee that the claim of S., which was proved, was 
false and fictitious. Held, that, to constitute a bar to the bankrupt’s discharge, 
it must appear that he knew that the claim was false and fictitious. — Jn re 
Blumenthal, 18 N. B. R. (S. D. N. Y.) 555. 

2. Where a party acting as agent and salesman for S. was constantly re- 
ceiving and paying money to him, but kept no account of it in any books, but 
did keep books of account with his customers, — Held, his dealings with S. 
were just as much a part of his business, as his dealings with his custom- 
ers. — Ibid. 
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8. The acts mentioned in § 5110, are not in the nature of offences, or 
forfeitures of the right of a bankrupt to his discharge, and therefore quasi 
criminal, but rather that the discharge is a favor and the commission of one of 
the acts specified, as the violation of a condition precedent. — In re Seeley, 19 
N. B. R. (E. D. Mich.) 1. 

See Arrest, 2. 


Dower. 


The sale of lands of a bankrupt by the assignee does not divest the dower 
of the bankrupt’s wife. — Lazear v. ’orter, 18 N. B. R. (Sup. Ct. Pa.) 549. 


EvIpENCE. 


1. The rule, that a man is held to contemplate the necessary consequences 
of his acts, is a mere rule of evidence, and it is for the jury to find the actual 
intent existing in the mind of the party. — In re Seeley, 19 N. B. R. (E. D. 
Mich.) 1. 

2. The declarations of a bankrupt made before the bankruptcy are admis- 
sible against his assignee in bankruptcy, for the purpose of establishing a 
claim against the estate. — Sachs v. Kretz, 19 N. B. R. (Ct. Ap. N. Y.) 83. 

See VoLuntarY CONVEYANCE. 


EXEMPTION. 


To a commercial man, a plain and not extravagantly costly gold watch is 
‘necessary for upholding life,’? and exempt under § 5045, Gen. Stats. — 
In re Steele, 19 N. B. R. (W. D. Penn.) 41. 


Fictitious Ciaims. — See DiscHARGE. 


FRAUDULENT CONVEYANCE. 


Where one who purchased property with notice that the same had been 
fraudulently conveyed by the bankrupt, he cannot, after being compelled to 
surrender it to the assignee, have any claim for improvements made upon the 
premises, nor for money paid to reduce the incumbrances. In re Mead, 19 
N. B. R. (N. J. Dist.) 81. 

See JurispicTIon, 5. 


FRAUDULENT PREFERENCE. 


When the words ‘‘ Fraudulent preference”? are used in § 5110, nothing 
more is meant than that a payment shall have been made under circum- 
stances which the law inhibits as a preference. — Jn re Seeley, 19 N. B. R. 
(E. D. Mich.) 1. 


HoMESTEAD. 


A part of the estate of a bankrupt consisted of a farm, on which he resided, 
subject to a mortgage. He is entitled, under the laws of the State, to a home- 
stead exemption, to the value of $500. Held, upon sale of the farm free from 
the homestead exemption, that the bankrupt is entitled to a homestead of the 
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full value of $500 in the equity of redemption, and that that amount should 
be paid him out of the avails of the sale. — Jn re Beede, 19 N. B. R. (Vt. 
Dist.) 68. 

Insunction. — See Practice, 3. 


Intent. — See Evipence; VoLuNTARY CONVEYANCE. 


JURISDICTION. 


1. An ordinary creditor cannot sue in the State court, pending bankruptcy 
proceedings and have a decree appropriating property fraudulently conveyed, 
or in which the bankrupt has made a fraudulent investment, exclusively to his 
debt, such rights and interests vest in the assignee for the creditors, and the 
assignee is a necessary party in that suit. — Winters v. Claitor, 18 N. B. R. 
(S. C. Miss.) 533. 

2. Where a mortgagee has proved his debt in the bankruptcy proceedings, 
and the Bankrupt Court has made an order, upon application of a prior lien- 
holder, permitting the latter to sell the premises, and directing that the pro- 
ceeds thereof, beyond the sum due on the prior lien, abide the further order of 
the court upon hearing between the claimants of the fund. A State Court 
has no jurisdiction, after such sale, of a suit to foreclose the mortgage. — 
Levy vy. Haake, 18 N. B. R. (Sup. Ct. Cal.) 544. 

3. The Bankrupt Court has power to order bankrupts to pay over to their 
assignee sums which are apparently in their hands. — Jn re How, 18 N. B. R. 
(Mass. D.) 565. 

4. Except in a case where the plaintiff claims title to, or a specific lien 
upon, the fund in question, or has procured the appointment of a receiver who 
has succeeded to the creditor’s title, the Bankrupt Court cannot be asked to 
suspend or deny the right of the creditor to receive his composition. — Jn re 
Kohlsaat, 18 N. B. R. (S. D. N. Y.) 570. 

5. There is no jurisdiction in the Circuit Courts over an action by a creditor 
against an assignee in bankruptcy, the bankrupt, and others, to recover prop- 
erty alleged to have been fraudulently concealed or disposed of by the bank- 
rupt. — Glenny v. Langdon, 19 N. B. R. (U. S. 8S. C.) 24. 

6. In April, a provisional warrant in bankruptcy was issued, under which 
the marshal took possession of property. Prior thereto, the debtor had made 
* voluntary assignment under the State law, for the benefit of creditors, to 
one R., who failed to give the required bonds. Upon proper proceedings in 
the State court, R. was removed and a new trustee appointed, who moved in 
this court to have the warrant vacated, and for an order directing the marshal 
to deliver up all the property to him. Held, that the provisional warrant did 
not authorize the marshal to take possession of property, the title to which 
passed, by the State assignment, to the voluntary assignee; that, pending the 
question of the adjudication and the appointment of an assignee in bank- 
ruptey, this court should not allow its process to interfere with the possession, 
by the State assignee, of the property. But since the trustee appeals to this 
court for aid, reasonable conditions may be imposed on granting the relief 
sought; that is, that the marshal be released from damages for taking and 
keeping the property, payment of his proper fees, and receive the property 
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subject to the condition, that no disposition thereof shall be made, within a 
given time after the appointment of an assignee in bankruptcy, or the termi- 
nation of bankruptcy proceedings, except with the approval of this court. — 
In re Manchan, 19 N. B. R. (S. D. N. Y.) 65. 

7. An assignee in bankruptcy may maintain an action to set aside convey- 
ances of property made by the bankrupt in fraud of his creditors, in the State 
courts. — Johnson v. Helmstaedter, 19 N. B. R. (N. J. Ch.) 71. 

Jury. — See PREFERENCE, 1. 
LANDLORD AND TENANT. — See Lien, 1. 


Levy. —See AssIGNMENT. 


LIEN. 


1. By the laws of New Jersey, the landlord has a lien upon the goods for 
rent, and if seized and sold by the marshal, it is a preferred claim so far as 
the proceeds go. — In re Hoagland, 18 N. B. R. (S. D. N. Y.) 530. 

2. A creditor cannot obtain an equitable lien on the property interests of 
the bankrupt by a suit brought after he has been declared a bankrupt. — 
Winters v. Claitor, 18 N. B. R. (S. C. Miss.) 533. 

3. Decrees in equity, whether properly enrolled or not, are not liens upon 
land alleged to have been fraudulently conveyed. — Ibid. 

4. Supplies were furnished to the charterers of a tug, who subsequently 
went into bankruptcy, proposed a composition, which was accepted by the 
material-man. Held, only to discharge the debt against the charterers, and 
to have no effect upon his security. The Home, 18 N. B. R. (E. D. Mich.) 
557. 

5. Money furnished to a vessel will not be a lien, unless the bills paid by 
the money were themselves liens upon the vessel. — Jbid. 

6. Where the bankrupt’s estate was sold by order of court, free from 
liens, and there existed at the time of the order a judgment lien, though it 
expired the day before the sale, held, that such sale was a conversion of estate 
into money, and the judgment should be allowed its proper portion of the © 
fund for distribution. — Davis v. Stitzer, 19 N. B. R. (W. D. Pa.) 61. 


MarsHAL. — See JURISDICTION, 6. 


MARSHALLING ASSETS. 


October 1, 1877, the firm of T. & W., being insolvent, made a general 
assignment for the benefit of their creditors, but the assignee failed to sign 
it. October 10, 1877, the partners executed a paper whereby the partnership 
was dissolved, the firm assets transferred to T., and he to assume all the debts. 
This was kept secret. No notice of the dissolution was given by publication 
or otherwise. The same books were used; the sign of the partnership kept 
up. On October 22, 1877, T. made an assignment to the same assignee for 
the benefit of his creditors, reciting his insolvency and the agreement of Oc- 
tober 10. This assignment was set aside as fraudulent by an adjudication of 
T. & W. as bankrupts on January 3, 1878. The proceeds of the property 
which came into the hands of the trustee are wholly from the property for- 
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merly of the firm. Aside from this, there are no individual assets. The in- 
dividual liability of T. exceeded $100,000; that of the firm was about $77,000. 
Held, wpon application for instructions by the trustee as to the distribution 
of the assets, that the assets in the hands of the trustee must be held to be 
firm assets, and distributed accordingly; the transaction between T. & W. not 
affecting the firm creditors. — Jn re Tomes, 19 N. B. R. (S. D. N. Y.) 36. 


MortTGAGE. 


See BurpDEN oF Proor; FraupuLENT CONVEYANCE; PRoor, 3; 
OFF. 


PARTNERSHIP. 


The bankrupt, by a written agreement, undertook to carry on the butchery 
business for S., at his (S.’s) establishment, as his agent and salesman. 
The contract provided that the offal, feet, and the commission on hides, and 
the usual slaughter-house perquisites, were-to go to S., and the bankrupt to 
receive, ‘‘ in lieu of wages or other compensation, all he can make over the 
current price of cattle bought, after deducting all expenses.’’ It also pro- 
vided that the bankrupt should account daily with S., and pay over to him 
all the moneys received by him, until S. was fully reimbursed for the stock 
and expenses. Held, the agreement did not create a partnership. — Jn re 
Blumenthal, 18 N. B. R. (S. D. N. Y.) 555. 


PAYMENT. 


In October, the defendants owed Y., and B., a creditor, caused an attach- 
ment to issue, and service to be made upon the defendants. On December 13, 
Y. was adjudged a bankrupt, and thereafter an assignee was chosen and notice 
of appointment duly made. On December 30, B. recovered judgment against 
Y., execution issued, and the defendants voluntarily paid the amount of the 
same to the sheriff. No notice of bankruptcy proceedings was served on the 
defendants. Held, that such payment, being voluntary, did not discharge 
their obligation to the bankrupt or his assignee. — Duffield v. Horton, 19 
N. B. R. CN. Y. Ch. Ap.) 13. 


Petition. — See AMENDMENT. 


PLEADINGS. 


In a bill in equity, brought by an assignee in bankruptcy to set aside cer- 
tain conveyances made by the bankrupt as fraudulent, it is enough to allege 
that the deeds were without consideration, and were designed merely to de- 
fraud creditors. A general charge or statement of the matter of fact is suffi- 
cient, and it is not necessary to charge minutely all the circumstances that 


may conduce to prove the general charge.—Johnson v. Helmstaedter, 19 
N. B. R. (Ct. Chan. N. J.) 71. 


PRACTICE. 


1. Where the receiver of a corporation presented proof of a claim against 
the bankrupt without any deposition in support thereof, the claim being held 
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valid upon re-examination, leave was given the receiver to amend by pro- 
ducing the deposition of an officer of the corporation, who refused to make the 
deposition. On re-examination of the claim, the treasurer of the corporation 
was examined under oath, and his deposition was part of the case upon which 
the decision sustaining the claim was made. Held, on motion of the receiver, 
that the deposition be filed with the proof of the claim, with the same force 
and effect as if originally made as a deposition conformably to general order 
No. 34. —In re Baxter, 18 N. B. R. (S. De N. Y.) 560. 

2. A final decree in the Surrogate’s Court was entered against the bankrupt 
for moneys misappropriated by him as an administrator, which decree was 
docketed and execution issued. The surrogate refused an application to 
commit for failure to pay, and an appeal was taken. Pending the appeal, 
bankruptcy proceedings were commenced. The decision of the surrogate was 
reversed, and the proceedings remitted to him to enforce the proper remedy 
against the person of the bankrupt. Held, that the proceedings could not be 
stayed under § 5106 so as to prevent an application to the surrogate for a 
commitment. — In re Whitney, 18 N. B. R. (S. D. N. Y.) 563. 

3. Shortly after the filing of the voluntary petition, a creditor commenced 
an action in the State court, and obtained judgment thereon. In the mean 
time, a resolution for composition had been passed and recorded, and an in- 
junction was issued, restraining the creditor from enforcing the judgment. 
The debt was included in the debtor’s statement, but was not proved against 
the estate. The debtor failed to pay the creditor the first instalment of the 
composition, and also failed to pay the creditor and other creditors the second 
instalment when the same fell due. The creditor then filed a motion to dis- 
solve the injunction, which was granted, unless the bankrupts forthwith carry 
out the composition, or within thirty days proceed with their bankrupt pro- 
ceedings. Held, on petition to review this order, that the injunction was 
properly issued, and the court was right in refusing to dissolve it.—Jn re 
Bayly, 19 N. B. R. (U. S. C. Ct. La.) 73. 


PREFERENCE. 


1. Where there are circumstances in a case tending to show that one, in 
paying a certain creditor, did not intend to prefer him, the question of actual 
intent may be left to the jury, notwithstanding the party was insolvent, and 
the necessary effect of the payment was to prefer. — Jn re Seeley, 19 N. B. R. 
(E. D. Mich.) 1. 

2. But where the act is wholly unexplained, and the effect is not only 
natural and probable, but necessary, and no attempt is made to show that the 
party contemplated a different result, the presumption is conclusive. — Jbid. 

See FRaAuDULENT PREFERENCE. 


PRESUMPTION. — See PREFERENCE, 2. 


Priority. 


Where, under the terms of a composition, the business is to be carried on 
for a time to meet the composition payments, and new debts are contracted 
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by parties knowing the facts, and the business does not prove successful, the 
new debts are not entitled to priority, even though the committee carrying on 
the business so stated. — Jn re Brightman, 18 N. B. R. (Mass. D.) 566, 


Proor. 


1. The general rules and orders made by the supreme court, under author- 
ity of the Bankrupt Law, are designed to systematize and facilitate the prac- 
tice of the bankrupt courts, and, so far as they apply, must be strictly followed; 
but they were not designed to create or declare, nor do they create or declare, 
the rights of creditors in the estate of the bankrupts; still less do they abro- 
gate and annul those rights. — Jn re Baxter, 18 N. B. R. (S. D. N. Y.) 560. 

2. The holder of a note proved the same in full, and afterwards an in- 
dorser, who held security for the same, took it up and realized upon his securi- 
ties. Held, that he should give credit for the amount realized, and take a 
dividend upon the excess only of the original debt as proved. — Jn re Baldwin, 
19 N. B. R. (Mass. D.) 52. 

3. A savings bank held a mortgage for $8,000 against the bankrupt and 
another, upon land owned by them in equal shares. After the adjudication 
and appointment of an assignee, the bank sold the land at public auction, 
without notice to the assignee or leave of court, for $1,000, and offered to 
prove for the balance. The court declined to allow the proof, and it was then 
agreed that the value of the land was $6,000, and that the sale had been made 
** without any thought of the effect it might have upon the balance of their 
claim in bankruptey.’’ Held, that no sufficient equitable excuse was given for 
the failure of the creditor to comply with the law in disposing of the security, 
and the proof was disallowed as to any sum.—JZJn re Miller, 19 N. B. R. 
(Mass. D.) 78. 

See FraupULENT CONVEYANCE. 


PROVISIONAL WARRANT. —See JURISDICTION, 6. 


REGISTER. 

Under a general order of reference, the register entered an adjudication, 
and issued a warrant to the marshal to notify creditors of a meeting for choice 
of assignee. The marshal also had order to notify a meeting of creditors for 
composition on the same day. The notices under the first order were not 
served by the marshal, being withheld by order of the solicitors. Where- 
upon the register adjourned both meetings, though objected to by counsel for 
the bankrupt and for certain creditors; counsel for other creditors remaining 
silent. Held, that the register had a right to exercise his discretion in such 
case. — In re Cheney, 19 N. B. R. (E. D. Mich.) 16. 


Save. — See Lien, 6. 


SEtT-OFF. 


Tn an action brought by an assignee of a firm to foreclose a mortgage given 
to the firm, the mortgagor or defendant may set off any demand in his favor, 
against the firm, which is the subject of set-off. — Sachs v. Kretz, 19 N. B. R. 
(Ct. Ap. N. Y.) 83. 
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STatruTe OF Limitations. 
The statute of limitations does not run against the claims of creditors of 
the bankrupt not barred at the time of the adjudication in bankruptcy. — 
Sachs v. Kretz, 19 N. B. R. (Ct. Ap. N. Y.) 83. 


VoLuNTARY ASSIGNMENT. 


Whether it is competent to rebut the intention which the law infers, that a 
general assignment for the benefit of creditors was executed for the purpose 
of defeating the operation of the bankrupt law, is doubtful. —Jn re Seeley, 
19 N. B. R. (E. D. Mich.) 1. 

See JuRISDICTION, 6. 


BOOK NOTICES. 


BOOK NOTICES. 


A Treatise on the Liability of Stockholders in Corporations. By Seymour D, 
Tuompson. St. Louis: F. H. Thomas & Co. 1879. 


‘« Tus essay,”’ the author tells us in his preface, ‘‘is the result of an at- 
tempt to write for the Southern Law Review an article on the Liability of 
Stockholders.’’ So little was said on this topic by the authors of the principal 
American text-books on Corporations, that he had supposed the subject could 
be presented in a magazine article. He soon found, however, as most law- 
yers who have had to deal with any important case involving the principles 
upon which stockholders’ liability rests had found before him, that the im- 
portant text-book on the subject is not Angell and Ames on Corporations, but 
Lindley on Partnership, and that no writer had attempted to group the Amer- 
ican decisions with the vast body of law to be found in the English reported 
cases growing out of the winding up of insolvent companies. 

He therefore determined to gather together, examine, and arrange all the de- 
cisions bearing upon the subject of stockholders’ liability, treating each topic in 
detail. The result is an octavo volume of over five hundred pages, divided into 
twenty-two chapters, which are grouped into four parts. Part I. treats of the 
Nature and Extent of the Liability of Stockholders; Part IT., of the Manner in 
which and by whom this Liability is incurred; Part III., of the Manner in which 
the Liability is divested; Part IV., of Remedies, Procedure, and Defences. The 
book is of great value as a convenient guide to the cases, which are numerous and 
scattered, and unusually difficult to master, on account of the complicated states 
of fact out of which they commonly arise. The author’s statements of the 
results of the authorities, as well as his discussions of questions upon which 
the authorities differ, or which remain undecided, are always clear, vigorous, 
and intelligent, although exception may fairly be taken at times-to his treat- 
ment of decisions which do not commend themselves to his judgment. For 
instance, in speaking of the decisions of the Massachusetts Supreme Court in 
the cases of Ericson v. Nesmith, 15 Gray, 221, 4 Allen, 233, in which that court 
refused to enforce the liability of stockholders in a New Hampshire corpora- 
tion, on the ground that they could not wind up a corporation which was out 
of their jurisdiction, nor enforce statutory liabilities created by the law of an- 
other State, he says: ‘‘ They will, it is thought, seldom be quoted as authority 
in other jurisdictions. They rest upon a policy seemingly narrow, tribal, and 
unworthy of the jurisdiction of a great commercial State’’ (the Italics are 
ours). But the Supreme Court of New Hampshire does not seem to have felt 
aggrieved at the lack of comity which so offends our author. In a subsequent 
suit between the same parties (46 N. H. 371), that court says: ‘‘ The result 
of the suit in Massachusetts was what might have been expected. The plain- 
tiff, in going to another State to try to enforce upon its inhabitants the special 
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provisions of the laws of New Hampshire, would be very likely to find his mis- 
take, and the stockholders in Massachusetts did not belong to any corporation 
in that State to which the Massachusetts laws, to which alone they were amen- 
able, had any application.’? Perhaps Mr. Thompson would say that New Hamp- 
shire was occupied by a neighboring ‘‘ tribe’’ to the Massachusetts; but, we 
think, if he had possessed a little finer sense of humor, he would have 
avoided the use of the word ‘‘ tribal ’’ in this connection. 

Again, in discussing Carling’s Case, 1 Ch. Div.115, he speaks of its doctrine 
as subversive of the rights of creditors, and in his preface contrasts it with 
that of Henderson v. The Royal British Bank, 7 E. & B. 356. Now Carling’s 
Case rests upon the well-settled rule, both of the English and American courts, 
that the obligation to pay up shares rests upon contract, express or implied, 
between the shareholder and the corporation, and applies that doctrine to the 
case of a person who had taken shares from the company to qualify him as 
a director, upon the express agreement that they were to be paid-up shares. 
Such a person could not be held as a contributory, because he had never agreed 
to pay up his shares. In the case of Henderson v. The Royal British Bank, on 
the other hand, the shareholder had subscribed for shares; and it was held 
that he must make his subscription good, for the benefit of creditors of the 
corporation, notwithstanding he had been induced to subscribe by fraud. 
Surely there is no conflict between these cases; and they stand perfectly well 
with each other, and with the other authorities on the subject. No one can 
be held to pay for shares, unless he has contracted to do so; but if he has so 
contracted, it is no answer to creditors of the corporation to say that the contract 
was obtained by a fraud, to which they were not parties. Oakes v. Turquand, 
L. R. 2H. L. 325. Mr. Thompson is hardly correct in saying that ‘the 
official liquidator of a company in England . . . cannot bring any thing into 
the assets of the company for the payment of its debts, which the company 
could not have brought in while a going concern.’? The company could not 
have compelled Mr. Oakes to make good his subscription to the stock of 
Overend, Gurney, & Co., because it had been obtained by fraud; but this fraud 
was no answer to the official liquidator’s claim on behalf of creditors. Oakes 
v. Turquand, supra. The distinction is as we have pointed out between cases 
where the shareholder never agreed to pay for his shares, and cases where his 
agreement was voidable for fraud, or cancelled by some subsequent act of the 
company, which was in fraud of the rights of creditors. Unless we are very 
much mistaken, there is entire harmony between the English decisions and 
the leading authorities in the United States on this point. See Upton v. Tribil- 
cock, 91 U. S. 47; Foreman v. Bigelow, 7 Cent. Law Jour. 430; Upton v. 
Englehart, 3 Dill. 496; Phelan v. Hazard, 6 Cent. Law Jour. 109. 

But, while disagreeing with some of our author’s views, we wish to express 
a very strong sense of obligation to him for having put within the reach of 
the profession a much-needed, and, on the whole, a very valuable and credit- 
able book. Its merits are great, and its defects are the ‘‘ defects of its qual- 
ities.”’ It would be too much to expect that so vigorous a thinker and writer 
should always, in discussing disputed questions and conflicting authorities, pre- 
serve a judicial impartiality, and should not at times endeavor to shape the 
law, instead of contenting himself with showing its preseut condition. 
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Decisions of the Superior and Supreme Courts of New Hampshire, from 1802 
to 1809, and from 1813 to 1816. Selected from the Manuscript Reports of 
the late Jerem1aAn Situ, Chief Justice of those Courts. With Extracts 
from Judge Smith’s Manuscript Treatise on Probate Law, and from his 
other Legal Manuscripts. Boston: Little, Brown, & Co. 1879. 


Tuis book is interesting as a memorial of an able and learned Chief Justice. 
The points decided in the cases are not, for the most part, of much importance 
at the present day; but the discussion is always thorough, and the notes, of 
which there are two sets, one by the Chief Justice and the other by the editor, 
contain many useful references. A good specimen is Muzzy v. Wilkins, the 
first case in the volume, which decides that Presbyterians and Congregation- 
alists are different sects, and therefore that a man of the one persuasion is 
not taxable to support a minister of the other. The opinion of the court is 
distinguished by that abundant learning as to church history and discipline 
which has marked the judgments of the same court down to the present day; 
and the marginal notes of the learned author contain a very curious collection 
of citations. 

Another elaborate opinion, of more present practical value, is Temple v. 
Sumner, p. 226, where the court refused to set aside a verdict for the plain- 
tiff where a juror, on being called on by the defendant when the jury were 
impanelled, had said that he had never heard the cause tried, nor formed 
nor declared any opinion, while in fact he had been present at a former trial 
of the case, and had expressed an opinion in favor of the plaintiff. It was 
held that though the defendant would have had good ground to challenge 
the juror if he had known the facts, and though he did not know them 
till after verdict, still the objection was not then open. The later deci- 
sions in the State, according to the editor’s note, leave the question doubt- 
ful; but we should suppose that the weight of authority was according to the 
text. 

We do not perceive many other cases of much importance in the volume. 
Carr v. Ladd, p. 45, holds that a deputy sheriff’s bond to the sheriff, for the 
faithful execution of his office, binds the estate of a surety for defaults of the 
principal happening after the death of the surety. Currier v. Basset, p. 191, 
determines that towns have power to settle their boundaries by a reference to 
arbitration. In Bryant v. Ela, a resident of New Hampshire was sued in 
Vermont, and his land there attached. No personal service was made on 
him in Vermont, but he appeared and pleaded to the jurisdiction, and, that 
plea being overruled, to the merits; and judgment was recovered against 


him. It was held that the judgment would not support an action in New 


Hampshire. 

The Commentary on Probate Law at the end of the volume is doubtless 
of considerable local value; and the other extracts contain many wise and 
pithy dicta. Remarking on a statutory expression, ‘‘a controversy of $200 
value,”’ the Chief Justice says that ‘‘the value of a controversy is a singular 
mode of expression. Most people find a controversy of little value; often 
worth nothing; and sometimes, like negative quantities in algebra, worse 
than nothing.” 
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A Treatise upon the Law of Eminent Domain. By Henry E. Mitts. St. 
Louis: F. H. Thomas & Co. 1879. 


Tue author of the work before us, which he very properly entitles a 
“ Treatise,’’ might easily, by imitating the modern practice of interpolating 
the decisions of the courts into the body of the text, have swelled it into a 
volume of twice its present size. He has chosen, however, and we think 
wisely, to present to his readers a concise statement of the law, which is 
evidently the result of a careful comparison and compilation of the numerous 
decisions of our own and the English courts. In its clear style and syste- 
matic method the book strongly resembles Judge Metcalf’s justly admired 
work on Contracts. In each of these works the author states in such a 
positive and unhesitating manner what, in his opinion, the law really is, that 
the mere statement creates a confidence in the mind of the reader that the 
author is thoroughly acquainted with his subject, and is supported by the 
authorities to which he refers. Mr. Mills frankly states that on many ques- 
tions the authorities differ, and when they do, he simply refuses to settle the 
disputed questions himself as a court of higher authority, as is not unfre- 
quently done by writers of law-books. 

Nor does he attempt to draw any inferences or conclusions of his own from 
the decisions of the courts. He has given his whole attention to the reduction 
of the vast accumulation of material (he has cited over three thousand cases), 
which would soon have become an unwieldy mass, into a systematic arrange- 
ment, which would show exactly what the law was, and its relations to the 
owners of property throughout this country. We think he has succeeded 
admirably in his endeavor. 

An interesting chapter might have been added to the book, in which the 
gradual growth of this most important right of eminent domain might have 
been traced from its early condition of relative unimportance to a population 
scattered and agricultural, to its present overshadowing connection with all , 
the relations of civilized life, and its dangerously increased opportunities for 
abuse. The change in the social and political life of the people of this coun- 
try and Great Britain, which has been caused by the introduction of railroads 
alone, can hardly be overstated. The right of eminent domain, when called 
forth to establish for the public benefit the older and more limited institutions, 
such as mills, canals, ferries, roads, burying-grounds, &c., was a recognized “ 
good, and its exercise caused no alarm and conferred no dangerous powers upon 
individuals; but the last sixty years have seen the creation of a great number 
of large corporations, whose manner of exercising this right is causing general 
concern. The disgraceful quarrels !n New York, during which hostile forces 
were led to the field of battle under the command of railroad officials, and 
in which the power of one of the smaller railroads was shown to disturb the 
finances, the business, and the peace of the great State of New York, and to 
bring its judiciary and bar into merited discredit, are seen to be but the acts of 
a naughty child, compared with the gigantic mischief and general disturbance 
of the commercial relations of the whole country, which it is in the power of 
any one of the great transcontinental railroads to create at any time. Every 
property holder in the country is therefore deeply interested in the way in 
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which this great power is exercised, touching as it does, by one or the other 
of its branches, every interest of civilized society. Such a statement of what 
the limits of this great power have been defined to be, and of what remedies 
against its abuse are within our reach, as is presented in the work before us, 
must necessarily be of great value to the unprofessional reader as well as to 
the practitioner. We can heartily recommend this treatise to these classes 
of the community, and especially to students of the law. 

The index is not as complete as it should have been made; but the careful 
analyses placed at the beginning of each chapter make good in some degree 
its deficiencies. 


Reports of Cases argued and determined in the Circuit Court of the United States 
for the Second Circuit. By Samuet Biatcurorp, Circuit Judge of the 
Second Judicial Circuit. Volume XIV. New York: Baker, Voorhis, & 
Co. 1879. 


Tus volume contains the cases decided in the Second Circuit from Sep- 
tember, 1876, to July, 1878. Since the publication of the preceding volume 
several changes have taken place in the judiciary of the Second Circuit: 
Judge Johnson, the able and learned circuit judge, had died, and Judge 
Blatchford has been appointed in his place; the Honorable William G. Choate 
has succeeded Judge Blatchford as Judge of the Southern District of New 
York; and the Honorable Hoyt H. Wheeler has succeeded Judge Smalley, 
who resigned his office as Judge of the Vermont District, and died in March, 
1877. 

Among the interesting cases in this volume we notice the following: — 

In The Alice Tainter, p. 41, it was held that where supplies are furnished 
to a vessel in New York, whose legal owner is foreign, and whose flag is for- 
eign, and the equitable owner resides in New York, and such ownership is 
known to the person furnishing the supplies, he has not a maritime lien. 
This is contrary to the well-reasoned opinion of Judge Lowell in The George 
T. Kemp, 2 Lowell, 477. In each of these cases the transfer to the foreigner 
was merely formal, and the former owner retained control of the vessel. 

United States v. Schillinger, p. 71, decides that a promissory note given in 
1871, and due in 1872, in payment for the sale of a patent-right, is not taxa- 
ble as income for 1871, under the U. S. St. of July 14, 1870, § 6. 

Beardsley v. Littell, p. 102. A party to an action at-law in a Federal court 
cannot be examined orally as a witness out of court in behalf of the adverse 
party, although such examination is allowed by the law of the State where the 
action is pending, and although § 914 of the U. S. Rev. Sts. provides that the 
practice in the Federal courts “shall conform as near as may be”’ to that in 
the State courts. 

Harrington v. Libby, p. 128. A tin pail ornamented with a geometrical 
pattern, and used to hold paper collars for sale, cannot be claimed as a trade- 
mark. 

Raymond vy. Danbury & Norwalk Railroad, p. 133. If the defendant in an 
action of tort suffers a default, the plaintiff has no constitutional right to have 
the damages assessed by a jury. 

Seabury v. Grosvenor, p. 262. A court of equity will not interfere in behalf 
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of a person claiming property in a trade-mark, acquired by advertising his 
wares under false representations. The false representation in this case was 
that a celebrated chemist had discovered a vegetable principle of great value 
named capcine.”’ 

On p. 411 is the celebrated case of Emma Silver Mining Co. v. Park, on a 
motion for a new trial, which was not granted. As the trial lasted nearly four 
months, a repetition of it was evidently not a thing to be desired. 

Chief Justice Waite held a term of the court, at the request of Mr. Justice 
Hunt, and we are struck with the admirable clearness and conciseness of his 
opinions. 

An Appendix contains the proceedings of the bar of New York on the 
death of Judge Johnson. 


Institutes of Common and Statute Law. By Joun B. Minor, LL. D., Professor 
of Common and Statute Law in the University of Virginia. Volume IV., 
in two parts. Richmond: M. McKennie & Son. 1878. 


TueE first and second volumes of this elaborate work (the third volume has 
not yet been published, for reasons which are given in the preface to this) were 
fully noticed by us in the Review, vol. xi. p. 761, to which we refer the’ 
reader. An examination of the volume before us still further confirms us in 
the opinion there expressed, that the arrangement of the work, which i; based 
upon the lectures delivered by the learned author to his class of law students, 
has seriously detracted from its value as a work of general reference. As a text- 
book, especially when the student can be assisted by the lectures and daily 
explanations of the author, we find much in it to commend. For the general 
practitioner, who, as well as the court, must be presumed to know something, 
however little, the definitions and elaborate expositions of the first principles 
of the law are of course unnecessary, and the endless divisions and subdivi- 
sions of the subjects treated, the too numerous chapters and sections, the over- 
refined analysis of each topic, the straggling and oblique system of printing 
designed to show upon each page the relative importance and subordination of 
each of the propositions discussed, and the complicated and mysterious system 
of combining letters and numbers for references, which puzzle the reader and 
distract his attention, are a hindrance rather than an aid to him in the use of 
the work. The analytical table of contents alone covers seventy-one pages, 
besides an index of one hundred and thirteen pages of fine print. We open a 
page at random, and find that the reference to the section entitled ‘* The Form 
and Structure of Pleas’? must be thus expressed: ‘‘ Vol. IV. Book IV. Part 
Il. Div. VI. Chap. IT. § III. 38.’ This multiplication of signs is too cum- 
brous for convenient use, and we are brought, after an hour’s perusal of the 
book, into a state of mind somewhat similar to that of the followers of Satan, 
who, Milton tells us, ‘‘ sat on a Hill retired ’’ and discussed theology, 


“ And found no end, in wand’ring mazes lost.” 


These objections to the form of the work, however, are of minor importance. 
The learned professor is of course more familiar with the mental character- 
istics of the Virginian law student of the present day, and it may be that it is 
necessary to incite his mind to the acquisition of the proper amount of legal 
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lore by making it extraordinarily difficult. We know that there are people 
who enjoy the labor of solving Chinese and other puzzles, simply because they 
are difficult, and we are told that the generous mind revels in overcoming ob- 
stacles to learning. If this is the author’s reason for making his system so 
complicated, we think he is in the wrong. The study of the law is, in our 
opinion, sufficiently difficult already. 

Portions of the volume before us show such marked ability in the author, 
that we regret still more the faulty arrangement of his material. It certainly 
is a work of extraordinary erudition, and a storehouse of valuable suggestions 
and historical illustrations, and among others an elaborate statement of all the 
courts in England and in this country, and of their jurisdictions and practice. 
It also gives in detail every step to be taken by the attorney for the conduct 
of an action, from the bringing of a suit to the final satisfaction of the judg- 
ment, according to the practice in the courts of Virginia. This feature of the 
work alone makes it of great value to the young attorneys of Virginia. To 
practising lawyers in other States it is of eourse of less value, as Virginia is 
one of the States which is blessed with a code of practice differing materially 
from the practice under the common law. This volume also contains an 
elaborate treatise upon Pleading, both at common law and under the Vir- 
ginia Code, which we think is extremely well done. Though not of general 
value to the profession, the reader can be sure of finding in the ‘‘ Institutes,’’ 
on every topic connected with the subject treated, an able and elaborate dis- 
cussion of the principles of the law, and he can hardly open the book anywhere 
without finding something which will prove of assistance to him in his daily 
practice. 


Reports of Cases decided in the Court of Chancery, the Prerogative Court, and, on 
appeal, in the Court of Errors and Appeals of the State of New Jersey. JOHN 
H. Stewart, Reporter. Vol. III. Trenton, N. J.: MacCrellish & Quig- 
ley. 1879. 

THESE are among the best of contemporary reports; they are neat, concise, 
and accurate, and worthy of the courts whose decisions they record, — decisions 
which show all the learning and ability for which the New Jersey courts have 
long been honorably known. Mr. Stewart, indeed, is a reporter of a kind 
always scarce, and now nearly unknown ; for he not only does his duty well 
in reporting the cases, but also adds very elaborate and valuable notes of his 
own, collecting the authorities, where any important principle comes in ques- 
tion. One of these, which will be found very full and instructive, is on the 
case of Hardenburgh v. Blair, pp. 42, 645, where a creditor attempted to reach 
in equity the interest of his debtor as cestui que trust in a fund held in trust to 
pay the interest and income to the cestuis at such times, in such manner, 
and in such amounts as the trustees should deem prudent. The Chancellor 
held that the creditor was entitled to any surplus income in the hands of the 
trustees above the amount which they had deemed it prudent to pay over ; 
but the Court of Appeals reversed the decree. The opinions in both cases, and 
the reporter’s note to the first, contain an extensive discussion of the authori- 
ties. Another case, which went through two courts, involving interesting 
questions on municipal power to tax State property, is Public Schools Trustees 
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y. Trenton, pp. 618, 667. State prerogative was also in question in Middlesex 
Freeholders vy. State Bank, p. 311, where it was held that the State is entitled to 
no priority of payment of its debts out of an insolvent estate. The court con- 
tented itself with affirming the decree below, without discussion; but the 
arguments on both sides, which are reported at large, are interesting. In 
Coe v. New Jersey Midland Ry. Co., p. 440, a city was compelled to furnish 
water for locomotives running on a railroad in the hands of receivers, though 
the railroad company had not paid for water already furnished before it 
became insolvent. 

There are other cases of interest in this volume, and even the uninteresting 
ones seem to have been carefully considered. Not the least merit of the book 
is its prompt publication: it contains the cases of March Term, 1879. 


A Treatise on Military Law, and the Jurisdiction, Constitution, and Procedure of 
Military Courts. With a Summary of the Rules of Evidence as applicable 
to such Courts. By Lizutenant Rowiin A. Ives, Fifth Regiment 
Artillery, Assistant Professor of Law, United States Military Academy. 
New York: D. Van Nostrand. 1879. 

Tuis is, in our opinion, a very creditable work. It is intended for practical 
use both as a text-book and as a manual of ready reference. In arrange- 
ment it is simple and logical. The diction is perfectly clear. There is a 
noticeable absence of ordinary legal phraseology; and wherever technical terms 
are used, they are explained in plain and popular language. Much of the book 
is necessarily taken up with definitions of the courts and boards of officers 
known to the law military, their composition, functions, and procedure. With 
this the civilian reader can hardly expect to be conversant. But in treating 
of the rules of law which military courts, like others, are obliged to observe, — 
of the rules of evidence, for instance, and the methods of examination of 
witnesses, — Lieutenant Ives has stated his propositions with unusual felicity of 
expression, and any lawyer will find these portions of his work interesting and 
valuable. Mr. Ives, in fact, has passed through a thorough course of legal 
education, and is, we believe, a member of the bar, as well as an officer of the 
army. And while the legal instruction given at West Point ought, of course, 
to differ in many and important respects from that given at a law school, 
while it must necessarily be restricted to military law, and while the whole 
subject should also be viewed from the standpoint of an officer of the army, 
and not from the standpoint of a lawyer, we cannot but deem it fortunate 
that the assistant professorship at West Point should be filled by a gentleman 


who has not only graduated at the Military Academy, but has also fitted 
himself for active practice at the bar. 


Placita Anglo-Normannica: Law Cases from William I. to Richard I. Pre- 
served in Historical Records. By Maprson Bicetow, Author 
of “ A Treatise on the Law of Estoppel,’”’ ‘‘ Leading Cases on Torts, with 
Historical Notes,’’ &c. Boston: Little, Brown, & Co. 1879. pp. Ixiv, 328. 
Tuts volume was received too late for a critical examination in this num- 

ber; but a short account of its contents will interest our readers. It purports 


to contain substantially all the cases of a temporal nature that are of value 
VOL. XIII. 48 
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from the time of the Conquest to the Rotuli Curie Regis in the reign of 
Richard I., and thus to complete the series of English Law Reports from the 
advent of William. The labor which was necessary to accomplish the task 
deserves appreciation. -For, not to speak of the dreary search through the 
chronicles of the period, the whole of Doomsday Book had to be examined 
page by page for the scattered relics of litigation which it contains. In this 
country, only a man possessed by an heroic love of learning for its own sake 
would have found time for such a work. The question, however, will occur 
to American readers, whether the work was worth doing. It is true that a 
philosophical understanding of law as it is, is impossible, without some well- 
directed researches into the history of law as it has been. But nothing is 
easier than to be beguiled from serious questions into curiosities; and it may 
be asked whether these reports do not fall under the latter head. It must 
be admitted a law student could safely omit them from his list. They fall 
upon the border-land between antiquarianism and those studies which are 
of profit to the profession. But there are many practising lawyers who 
possess and enjoy the accomplishments of their calling, without undertaking 
to be specialists in a particular branch of research, and to them we can 
promise that this collection will be of interest. It would seem to be partic- 
ularly intended for them; but the scholar also will find his use for the book, 
because, although a recension of the texts was not within Mr. Bigelow’s 
plan, verbal minutiz are of less importance in reports than in the charters 
or early laws. 

The introduction calls attention to some of the conclusions which tho 
editor has drawn from his materials, giving warning at the same time that it 
is only a fragment, and that a systematic essay on Anglo-Norman Procedure 
may be expected by and by. Mr. Bigelow thinks that the inquisitions, of 
which we find the perfect types in Glanville, were a gradual development 
from near the beginning of the Norman period, and that even traces of par- 
ticular recognitions, such as that of novel disseisin, are to be found as far back 
as the time of Henry I. He appears inclined to qualify Brunner’s opinion 
that the English writs were introduced from Normandy; but there is nothing 
advanced which is intended to shake the important part of Brunner’s general 
theory with regard to the origin of inquisitions, their connection with the 
strengthening of the royal power, and their function as a new and more 
civilized procedure which superseded the ancient and strict popular process. 
A more interesting suggestion is that oral pleadings had a definite form 
before the writs assumed it, and that the true origin of the common-law 
forms of action is to be found in the plaints and not in the writs. 

It is generally believed that the restriction of the common-law writs to 
certain well-known forms resulted simply from the gradual hardening of pre- 
cedents into a shell incapable of further expansion. Mr. Bigelow prefers to 
look to the Provisions of Oxford (a.p. 1258) which prohibited the issue of 
writs out of course except by assent of the King’s Council, and thinks it was 
this which made necessary the Statute of Westminster 2, from which sprung 
action on the case about thirty years later. It was well to call attention to 
the clause; but we doubt if it can be considered more than a centre of crys- 
tallization, without further proof. Mr. Bigelow admits that before the Pro- 
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visions of Oxford the clerks in chancery could not vary the old forms, and it 
was the powers of the clerks in chancery, not those of the King, which the 
Statute of Westminster purported to enlarge. What the King could do 
before the Provisions, the King in Council could do afterwards. It does 
not appear how far the course of litigation in the courts was affected by the 
change, and it seems manifest that the clause was framed alio intuitu. 


A Treatise on the Law of Negotiable Instruments, including Bills of Exchange, 
Promissory Notes, Negotiable Bonds and Coupons, Checks, Bank-Notes, 
Certificates of Deposit, Certificates of Stock, Bills of Credit, Bills of 
Lading, Guaranties, Letters of Credit, and Circular Notes. By Joun 
W. DanieL, of the Lynchburg (Va.) Bar. Two Volumes. Second Edi- 
tion. New York: Baker, Voorhis, & Co. 1879. 


Tue first edition of this valuable work was issued in the spring of 1876, 
and was noticed by us in our July number of that year, 10 Am. Law Rev. 
749. We then devoted much time to a careful examination of the book, and 
freely expressed our sense of its merits, stating among other things what we 
now repeat. ‘* The motto on the title-page, 


‘ Out of the old fieldes 
Cometh al this new corne,’ 


indicates that the author credits himself with but little more than a collection 
of the decisions of the courts and of the opinions of text-writers. The thor- 
oughness and completeness with which that has been done, and the excellence 
of the arrangement, make the value of the book. It is a thoroughly honest 
piece of work, and has evidently been written with great labor and care. . . . 
Every part of the book has the rare merit of being intelligible on the first 
reading, and capable of but one meaning.”’ 

We repeat this, because we desire to say that we think the profession has 
found, by the test of practical use, that our confidence was well placed. 

The author has added to the first edition one hundred and four pages of 
new matter, and has cited in this edition, he tells us, over one thousand ad- 
ditional cases. He has not tried condensation of his original work. This, 
perhaps, would be difficult. We can but think, however, that it would be 
useful. The two large octavo volumes contain seven hundred and seventy- 
one and eight hundred and forty-one pages, respectively, exclusive of the 
table of cases. The type is large and the spacing liberal. We hope that 
the editor and publishers will see an advantage in a less ponderous volume, 
containing no diminution of matter. This criticism, however, is of small 
moment. The book is a valuable one, and we cordially recommend it. 


A Manual of the Law relating to Shipping and Admiralty, as determined by the 
Courts of England and the United States. By Rosert Desty. San Fran- 
cisco: Sumner Whitney & Co. 1879. , 


Tus is one of those so-called handy volumes, containing a great deal of 
law in a very small space, and which, if well done, would be of great assistance 
to a practising lawyer. We regret, however, to say that while the arrange- 
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ment of the book in regard to the subjects and sections is very good, and the 
use of full-faced type at the beginning of each section is to be commended, 
the treatment of the subjects is far from being what it ought to be. We have 
noticed in reading the book many statements which are inaccurate: some in 
being stated in too general a way, and without the necessary qualifications; 
and others in not being supported by the authorities; and others where the 
cases cited have been overruled by the court of last resort. 

We have only space to point out a few of these inaccuracies; but they are 
a fair sample of the rest of the book. 

In § 45, it is said that the U. S. St. of 1851, limiting the liability of ship- 
owners, ** applies to torts alone, and does not apply to breach of contract 
arising from unseaworthiness of the vessel.’”? The first part of this sentence 
is incorrect. The second part has an authority to support it; but the reason 
for it might well have been given, namely, that the law presumes that the 
owner is cognizant of the unseaworthiness, and therefore the loss is not 
‘* without his privity or knowledge.”’ 

The same section states that, ‘‘ in cases of collision, the time of the valua- 
tion is just before the tort.’? Two cases are cited (the reference being to 
note 6, and not to note 9, as misprinted), and one of these cases is in point; 
but the law is settled the other way in Norwich Co. v. Wright, 13 Wall. 104, 
which is not cited on this point. 

In § 71, it is said, speaking of liens for supplies, that ‘‘ the creditor must 
show not only necessity, or an apparent necessity, for the supplies or advanges, 
but also a necessity for credit to the vessel,’’ citing Pratt v. Reed, 19 How. 
361, and other cases. But the dictum in Pratt y. Reed to this effect is no 
longer law; and the correct rule is stated in § 72, that the necessity for credit 
is presumed from proof of the necessity for supplies. 

In the chapter on collision, § 362 is devoted to ‘lights required by 
statute.’? The proper way to treat this subject would be to state, in a con- 
densed form, the provisions of the U. S. Rev. Sts. § 4233, rules 1-14, with a 
reference to the cases in the notes. This has not been done, and no reference 
whatever is made to the Revised Statutes. It is said: ‘‘ All steamers, when 
under way, must carry a green light upon the starboard side, and a red light on 
the port side. A steamer with a vessel in tow would be considered as standing 
on the same footing as any other steamer. Sail vessels under way shall carry 
the same lights as steam vessels under way, with the exception of the white 
masthead lights, which they shall never carry.’’ It is only by inference that 
we learn that steamers carry any masthead lights; and the number is not 
stated. Nor is it true, in this connection, that ‘‘ a steamer with a vessel in 
tow would be considered as standing on the same footing as any other 
steamer.’’ This sentence is taken bodily from 1 Parsons on Ship. & Adm. 549, 
and is correct as there used; but Mr. Parsons was not speaking of lights; and 
the statute expressly points out what lights such a steamer shall carry; and 
they differ from those carried by any other steamer. 

A serious fault in this book is the omission of a table of cases. If the 
author did not wish to make the book any larger, he might easily have gained 
the space required, by not citing decisions of the Circuit and District Courts to 
points that have been decided by the Supreme Court of the United States. 
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The book is filled up with such cases, some merely cumulative, and others 
antagonistic, and all useless in a book of this character, which should state 
the law as it is, and not give its history. 


Pleading in Civil Actions. By Hucu Davey Evans, LL.D. Second Edition. 
By Witt1aM Miter, of the Chicago Bar. Chicago: E. B. Myers, Law 
Publisher. 1879. 

Tus little book, first offered to the public in the form of an essay upon 
pleading, without index or division into topics, now appears in the form of a 
text-book, divided into chapters and sections, and well-indexed. By the pref- 
aces, the aim has been to give to laymen an apology for special pleading, 
which they have so much abhorred, to supply the profession with a concise 
restatement of its principles, and to suggest simplifications of the ancient 
system. Laymen who, in a leisure hour, are inclined to forsake literature 
or philosophy for such an inquiry may here be enlightened, and acquire 
information which, in the absence of statute, may enable them to aid counsel 
in preparing their own cases, or which, at least, may soothe them into patience 
when perplexed by the law’s formalities and delays. Otherwise it is hard to 
find the book’s place in the working world. As no decisions are cited, and 
the only authorities referred to are the standard text-books, and those only at 
rare intervals, the student or practitioner is not asked to rely practically upon 
the book as his main support, while ‘‘ the learned lawyer’ is expected to “ find 
in his own mind evidence of the soundness of the principles stated.’’ The 
author, however, aims at reform, and suggests, in somewhat too general terms, 
retaining the spirit of the common-law system, and doing away with its more 
extreme and peculiar features. The book contains some suggestions to that 
end, which seem practicable, and which, if acted upon, would remove some 
technical difficulties still existing. 

The author’s statements of principles and illustrations are clear, pithy, 
and accurate. The chief defects are in omissions. We have found no men- 
tion of pleas to the person, pleas in confession and avoidance, misnomer, 
declaring for special damages, or the Statute of Westminster 2, while the 
reader must find for himself whether the references in the index are to pages 
or sections. 


Reminiscences of the Early Bench and Bar of Illinois. By GENERAL Usuer F. 
Lixver. With an Introduction and Appendix, by the Hon. Joseru Gi- 
LesPik. Chicago: The Chicago Legal News Company. 1879. 

Tuts book entirely fails to satisfy the expectation excited by its title, and 
is as nearly worthless as it can be. There were indeed ‘giants in those 
days,” and at a bar of which Lincoln and Douglas Breese, Browning and 
Trumbull, were not easily first, there must have been many men of remark- 
able ability. Indeed, our author says, very naively, ‘‘ I will state here that all 
the natives of this State whom I have known were men and women of genius 
and talent’ ! 

But so far as we have read the anecdotes of, or the remarks attributed to, 
any of the persons mentioned in the book, we are at a loss to discover the 
secret of their power, or that they were remarkable in any respect, except in 
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having made the acquaintance of General Linder during the session of the Illi. 
nois Legislature in 1836 and 1837. 

We think General Linder must have interviewed his subjects quo tempore 
bonus Homerus dormitabat. 

Perhaps our author would reply, as he relates of one General Scott (not 
General Winfield), who, on his return to Virginia from the new country of 
Kentucky, gave his friends wonderful accounts of unbroken forests, in which 
the sugar trees and maples were all two hundred feet high, ten feet in diam- 
eter, six feet apart, and inhabited by deer and elk measuring fifteen feet 
across the antlers. 

One of his auditors said, ‘‘ General, how do those animals with such ant- 
lers find their way through those forests? ”’ 

‘* By G—d, sir,’’ said the General, ‘‘ that is their lookout, not mine !” 


Reports of Cases argued and determined in the District Courts of the United States 
within the Second Circuit. By Rosert D. Benepict and BensaMin Lin- 
COLN Benepict. Vol. VIII. New York: Baker, Voorhis, & Co. 1879. 
Tuts volume includes cases from January, 1875, to December, 1876. We 

notice the following: — 

United States v. Hughes, p. 29, decides that the U. S. St. of June 22, 1874, 
18 U. S. Sts. at Large, 187, is unconstitutional as to suits pending at the time 
of the passage of the act. This act provides that in all suits other than 
criminal, arising under the revenue laws of the United States, the attorney for 
the government, whenever, in his belief, any business book, invoice, or paper, 
under the control of the defendant, will tend to prove any allegation made by 
the government, may make a motion in writing, particularly describing such 
book, &c., and setting forth the allegation which he expects to prove; that 
thereupon the court may issue a notice to the defendant to produce the book, 
&c.; and if he shall refuse to do so, the allegations stated in the motion shall 
be taken as confessed, unless the failure to produce the same shall be explained 
to the satisfaction of the court. 

In United States vy. Brig Victoria Perez, p. 109, it is held that, under the U.S. 
Rev. Sts., § 4136, allowing the Secretary of the Treasury to issue a register for 
any vessel built in a foreign country, ‘‘ whenever such vessel shall be wrecked 
in the United States,’’ and purchased and repaired by a citizen of the United 
States, if the repairs are equal to three-fourths of the cost of the vessel when 
repaired, a vessel wrecked at sea cannot be so registered. 

The Princess Alexandra, p. 209, decides that the construction put by the 
highest court of a State upon a statute of the State is binding upon the courts 
of the United States, although a different construction had previously been 
put upon the statute by the Supreme Court of the United States. 

Copp v. Decastro and Donner Sugar Refining Co., p. 321, is an interesting 
and novel case in regard to the power of a court of admiralty to exercise the 
powers of a court of equity, by ordering an interpleader. 

In The Maud Webster, p. 547, the libellant was erecting a pier for a light- 
nuuse on a shoal in Long Island Sound. A vessel, out of her course, struck a 
guy of a derrick used in building the pier, and injured the derrick. It was 
held that, although the vessel was in fault, the court had no jurisdiction, on 
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the ground that, although the origin of the wrong was on the water, the injury 
was on the land. 

The volume contains many other interesting cases in admiralty and in 
bankruptey, which we have not space to mention. 


Estee’s Pleadings, Practice, and Forms, in Actions both Legal and Equitable, under 
Codes of Civil Procedure. Forms in Actions; in Special Proceedings; in 
Provisional Remedies; and of Affidavits, Notices, &. By Morris M. 
Estee, Counsellor-at-Law. Second edition, revised and adapted to the 
latest Statutes and Decisions, by Joun Haynes, Counselor-at-Law. In 
three volumes. San Francisco: A. L. Bancroft & Co. 1878. 


Tuis is a book on Practice under Codes. It is especially adapted to the 
Pacific States, and was written originally when the Practice Act, so called, was 
in force in California. Since that time the Code of Civil Procedure has been 
adopted in that State, and this edition has been revised with reference to the 
changes effected thereby. 

We understand that the original edition of this work has won considerable 
popularity and favor, which its thoroughness and scope would seem to justify. 

From its pages one can learn the successive stages of an action from incep- 
tion to termination, each step accompanied by appropriate forms, and sup- 
ported by citations from decided cases. 

The wide-spread adoption of codification, and the general similarity of the 
codes of the several States, has provided a large field for such a work as this, 
which is to a considerable extent a treatise, and somewhat of a special digest 
also. 
We bespeak for this edition the merited favor that its predecessor has 
received. 


The American Decisions; containing all the Cases of General Value and 
Authority decided in the Courts of the Several States, from the earliest 
issue of the State Reports to the Year 1869. Compiled and annotated by 
JOHN Prorratt, LL.B. Vol. VIII. San Francisco: A. L. Bancroft & 

Co. 1879. 


Same. Vol. IX. 

Tue volumes of this series succeed each other with gratifying promptness. 
The ones before us contain decisions rendered in several States between 1817 
and 1821, and they are marked by the same characteristics that distinguished 
their predecessors. In our notices of those, we have expressed very fully our 
opinion of the work, and we content ourselves, therefore, with merely chroni- 
cling the evidence of its progress, which is afforded by the appearance of the 
present volumes. 


Decisions of the Hon. John J. Pearson, Judge of the Twelfth Judicial District, 
composed of the Counties of Dauphin and Lebanon. Reported by his Son, 
Wittr1aM Pearson, a member of the Dauphin County Bar. Vol. I. 
1850-68. Philadelphia: Rees, Welsh, & Co. 1879. 

It has happened that within a few months there have appeared several pub- 
lications of the unreported decisions of judges whose manuscript opinions have 
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been deemed to be worth preserving. This volume is of the number, and con- 
tains, as its title-page indicates, the decisions made by Judge Pearson between 
1850 and 1868, in the Twelfth Judicial District of Pennsylvania. There are 
many cases which involve the consideration of corporate powers and obliga- 
tions, and some tax decisions that are instructive and profitable reading. 
We can see, however, no good reason why this book should be entitled on the 
back, Pennsylvania Reports I. 


Reports of the Deoisions of the Appellate Courts of the State of Illinois. By 
James B. Brapwe ut. Vol. II. Containing all the remaining Opinions 
of the First District, up to the March Term, 1879; the remaining Opinions 
of the Second District of the June Term, 1878; and all the Opinions of the 
Third District, up to the November Term, 1878, and a portion of those of 
that Term. Chicago: Chicago Legal News Co. 1879. 


WE noticed in our last number the first volume of this series of reports, 
and now the second follows closely on the lieels of its predecessor. We are, 
however, too sorely pressed for room to give it extended notice. 


Reports of Cases argued and determined in the Supreme Court of Alabama, 
during December Term, 1876. By Tuomas G. Jones, State Reporter. 
Vol. LVI. Montgomery, Ala.: Joel White. 1879. 

The Philadelphia Reports; containing Decisions published in the Legal 
Intelligencer during 1873, 1874, 1875. By Henry E. Wattace, Esq. 
Vol. X. Philadelphia: J. M. Power Wallace. 1879. 

Reports of Cases in Law and Equity, determined in the Supreme Court of the State 
of lowa. By Joun T. Runnewts, Reporter. Vol. X., being Vol. 
XLVII. of the Series. Des Moines: Mills & Co. 1879. 

A Manual of International Law. By Epwarp M. GALiaupet, Ph.D., LLD., 
President and Professor of Moral and Political Science in the College for 
Deaf Mutes, Washington, D.C. A. S. Barnes & Co., New York, Chicago, 
and New Orleans. 1879. 

State Insolvent Laws. A Compilation of the Laws on Insolvency of the States 
and Territories of the United States and Canada, in force Nov. 1, 
1878. Compiled and edited by Rapnart J. Moses, Jr., of the New York 
Bar. New York: Baker, Voorhis, & Co. 1879. 


WE are obliged to omit the notices of these books, on account of the press 
of other matter. 
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Alabama Reports. Vol. 56. (Jones.) 8vo, sheep, $6.50. Montgomery. 


American Decisions. Edited by John Proffatt. Vols. 7,8, and 9. Each, 8vo, sheep, 
$5.00. San Francisco. 


American Railway Reports. Vol. 12. (Ladd.) 8vo, sheep, $4.50. New York. 


American Reports. Edited by Isaac Grant Thompson. Vol. 26. 8vo, $6.00. 
Albany. 


Andrews, J. Precedents of Mortgages. Crown 8vo, cloth, 7s. 6d. London. 


Anson, Sir W. R. Principles of the English Law of Contract. 12mo, cloth, 9s. 
London. 


Arnold, W. T. The Roman System of Provincial Administration. 12mo, cloth, 
6s. London. 


Byles, Sir J. B. A Treatise on the Law of Bills of Exchange, &c. Thirteenth 
edition. 8vo, cloth, 25s. London. 


Campbell, G. An Analysis of the English Law of Real Property. 12mo, cloth, 
3s. 6d. London. 


Castle, E. A Practical Treatise on the Law of Rating. 8vo, cloth, 21s. London. 
Connecticut Reports. Vol. 45. (Hooker.) 8vo, sheep, $4.75. Hartford. 
Dakota Reports. Vol. 1. (Bennett.) 8vo, sheep, $7.50. Yankton. 


Daniel, J. W. A Treatise on Negotiable Instruments. Second edition. 2 vols. 
8vo, sheep, $15.00. New York. 


English Common-Law Reports. General Index to Vols. 84 to 118, inclusive. 8vo, 
sheep, $5.00. Philadelphia. 

English Reports. Vol. 20. Edited by N.C. Moak. 8vo, sheep, $6.00. Albany. 

Evans (H. D.). Pleading in Civil Actions. Second edition, by William Miller. 
12mo, sheep, $3.00. Chicago. 

Fisher, R. A. A Digest of Reported Decisions of all the Courts, from Hilary Sit- 
tings, 1878, to Hilary Sittings, 1879. Royal 8vo, boards, 16s. London. 


Gallaudet, E. M. A Manual of International Law. 12mo, cloth, $1.50. New 
York. 


Illinois Reports. Appellate Courts. Bradwell. Vol. 2. 8vo, sheep, $3.50. 
Chicago. 


Illinois Reports. Vols. 86 and 87. (Freeman.) Each, 8vo, sheep, $2.75. Spring- 
field. 


Indiana Reports. Vol. 61. (Martin.) 8vo, sheep, $4.50. Indianapolis. 
Iowa Reports. Vol. 47. (Runnells.) 8vo, sheep, $5.00. Des Moines. 


Kenny, C. 8. Law of England on the Effects of Marriage on Property and on the 
Wife’s Legal Capacity. 8vo, cloth, 5s. London. 
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Lorimer, J. A. Handbook of the Law of Scotland. Fourth edition. 12mo, cloth, 
9s. Edinburgh. 


May (Sir T. E.). A Treatise on the Law, Privileges, Proceedings, and Usage of 
Parlitment. Eighth edition. 8vo, cloth, 42s. London. 

Mills (H. E.). A Treatise upon the Law of Eminent Domain. 8vo, sheep, $4.76, 
St. Louis. 

Mississippi Reports. Vol. 55. (Hemingway.) 8vo, sheep, $6.00. St. Louis. 

Missouri Reports. Vol. 67. (Skinker.) 8vo, sheep, $3.50. Kansas City. 

Morse, John T., Jr. A Treatise on the Law relating to Banks and Banking; with 
an Appendix, containing the National Banking Act of June 8, 1864, and Amend. 
ments thereto. Second edition, revised. 8vo, sheep, $6.00. Boston. 

National Bankruptcy Register Reports. Vol. 18. 8vo, sheep, $6.00. New York. 


New Jersey Equity Reports. Vol. 30. (Stewart, Vol. 3.) 8vo, sheep, $3.50. 
Trenton. 


New York Court of Appeals Reports. Vols. 72 and 73. (Sickels.) Each, 8vo, 
sheep, $1.50. Albany. 


New York Reports. Howard’s Practice. Vol. 56. (Stover.) 8vo, sheep, $3.00. 
Albany. 


New York Supreme Court Reports. Vol. 28. (Hun, Vol. 16.) 8vo, sheep, $2.75. 
New York. 


Notcutt, G. J. The Law relating to Factories and Workshops. Second edition. 
12mo, cloth, 9s. London. 


Ohio Reports, A Digest of, to Vol. 20 Ohio State Reports. By A. H. McVey. 
Fourth edition. 2 vols. Royal 8vo, sheep, $15.00. Cleveland. 


Pennsylvania Reports. Pearson’s Decisions. Vol. 1. 8vo, sheep, $7.50. Phila- 
delphia. 


Pennsylvania Reports. Vol. 86. (Norris.) 8vo, sheep, $4.50. Philadelphia. 


Plumptre, C.C. M. A Summary of the Principles of the Law of the Simple Con- 
tract. 12mo, cloth, 8s. London. 


Shearwood, J. A. The Student’s Guide to the Bar. 8vo, cloth, 5s. 6d. London. 


Smith, J. W. Legal Forms for Common Use. New edition. 12mo, cloth, 3s. 6d. 
London. 


Smith, J. W. A Selection of Leading Cases. Eighth edition. 2 vols. Royal 8vo, 
cloth, 75s. London. 


Taylor, A.S. Manual of Medical Jurisprudence. Tenth edition. 12mo, cloth, 14s. 
London. 


Tennessee Reports. Baxter, Vol. 4. 8vo, sheep, $4.00. Nashville. 
Tennessee Reports. Cooper’s Chancery, Vol. 3. 8vo, sheep, $5.00. St. Louis. 
Tennessee Reports. Lea, Vol. 1. 8vo, sheep, $4.00. Nashville. 


Texas. Court of Appeals Reports. Criminal Cases, Vol. 5. (Jackson & Jackson.) 
8vo, sheep, $5.50. St. Louis. 


Texas Reports. Vol. 49. (Terrell & Walker.) 8vo, sheep, $6.50. Houston. 


Thompson, 8. D. Liability of Stockholders in Corporations. 8vo, sheep, $5.00. 
St. Louis. 


United States Statutes. Forty-fifth Congress, Third Session, 1878-9. Royal 8vo. 
paper, $1.00. Washington. 
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Wait, William. Actions and Defences. Vol. 6. 8vo, sheep, $6.50. Albany. 

Walker, B. Selected Titles from the Digest. Part 1. Translated. 12mo, 5s. 
London. 

Walter, J. A Manual of the Statutes of Limitation. Third edition. Royal 8vo, 
paper, 5s. London. 

Williams, Sir E. V. A Treatise on the Law of Executors and Administrators. 
Eighth edition. 2 vols. Royal 8vo, cloth, 76s. London. 

Wisconsin Reports. Vol. 45. (Conover.) 8vo, sheep, $3.00. Chicago. 
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SUMMARY OF EVENTS. 


UNITED STATES. 


INFRINGEMENT OF Copyricut.— Perris v. Hexamer. Unitep States 
Supreme Court. — The plaintiff had constructed an insurance map for the 
city of New York, indicating thereon by an arbitrary system of signs and 
coloring, explained by a key, the insurable character of the different buildings. 
The defendant made a similar map for Philadelphia, using substantially the 
same system of signs, coloring, and the same key. In an action for infringe- 
ment of copyright, the court, Warre, C. J., says :— 


“ A copyright gives the author or publisher the exclusive right of multiplying 
copies of that which he has written or printed. It follows, that to infringe this right 
a substantial copy must be produced. It needs no argument to show that defend- 
ant’s maps are not copies, either in whole or in part, of those of the complainants. 
They are arranged substantially on the same plan, but those of defendant represent 
Philadelphia, and those of the complainants represent New York. They are not only 
not copies of each other, but they do not convey the same information. The com- 
plainants have no more an exclusive right to use the form of the characters they 
employ to express their ideas upon the face of the map, than they have to use the 
form of type they select to print the key. Scarcely any map is published on which 
certain arbitrary signs, explained by a key printed at some convenient place for ref- 
erence, are not used to designate objects of general interest, such as rivers, railroads, 
boundaries, cities, towns, &c.; and yet we think it has never been supposed that a 
simple copyright of the map gave the publisher an exclusive right to the use upon 
other maps of the particular signs and key which he saw fit to adopt for the purposes 
of his delineations. That, however, is what the complainants seek to accomplish in 
this case. The defendant has not copied their maps. All he has done at any time 
has been to use to some extent their system of arbitrary signs and their key.” 


JupGE Ditton has resigned the judgeship of the Eighth Federal Circuit, 
the resignation to take effect September Ist next, with the intention, it is said, of 
. accepting the offer of a professorship in the Law School of Columbia College. 

Mr, Secretary McCrary has been nominated as the successor to Judge 
Dillon. 


Unitep States Surreme Court. —A review of the business transacted by the 
Supreme Court of the United States during the term just ended shows that the 
court has considered since last October two hundred and ninety-three cases, in addi- 
tion to twenty-nine passed and continued and six ordered for reargument. One 
hundred and seventy-six of the cases brought before it were argued orally, and one 
hundred and seventeen submitted upon printed briefs. 

The number of cases finally disposed of, including those brought over pending de- 
cision from the previous term, is three hundred and seventy-nine. In two hundred 
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and one of these cases the decisions of the lower courts were affirmed, and in seventy- 
nine reversed, the remainder having been docketed and dismissed or settled by 
agreement between the contending parties. It thus appears that two cases out of 
every five actually decided have resulted in the reversal of the judgments of the 
courts below. 

The number of cases on the docket has been steadily increasing every year since 
1840, until it has reached, including the cases considered this term, 1,250. The 
court is now more than three years behind in its business, but it is hoped that the 
operations of the new law limiting appeals to cases involving $5,000 or more, instead 
of $1,000, as heretofore, will relieve the hard-worked justices to some extent, and 
enable them to keep up with the constantly accumulating appeals. 

An analysis of the docket for the present term shows that of the 1,150 cases de- 
cided and pending, one-half come from the five States of New York, Illinois, Louis- 
jana, Missouri, and Pennsylvania, the District of Columbia, and Court of Claims. 
New York heads the list with 146 cases, followed by Illinois with 86; the District of 
Columbia, 80 ; Louisiana, 78 ; Missouri, 73 ; Pennsylvania, 56; and the Court of Claims, 
63. Every State and Territory in the Union is represented by at least one case, with 
the single exception of Delaware. An examination into the personality of the 
litigants shows that in ninety-one of the three hundred and seventy-nine cases dis- 
posed of this term the United States was a party, and that one hundred and eighty- 
three involved railroads, states, municipalities, and other corporations, leaving only 
one hundred and five cases in which the contending parties were private individuals. 
Among the salient features of the business of the term is a large number of munici- 
pal bond cases considered and decided. Twenty-four cities, counties, and towns 
seeking to avoid the payment of obligations have brought their cases by appeal to 
this court of last resort. In twenty-three instances out of the twenty-four the court 
has held that the bonds must be paid. Of these twenty-four cases, all but four came 
from Illinois, Missouri, Kansas, Arkansas, Iowa, and Louisiana. 

A comparison of the work acomplished this term with that of the last shows a de- 
crease of thirty-two in the number of cases finally cleared from the docket. The 
number of opinions delivered, however, is about the same. The court is now 
seventy-two cases further behind in its work than it was at the close of the October 
term of 1877. — Wisconsin Legal News. 


DELAWARE. 


Tue Hon. Daniel M. Bates died March 28, at Richmond, Va., whither he 
had gone on the business of his profession. Judge Bates was born Jan. 28, 
1821, graduated at Dickinson College in 1839, and admitted to the bar in 
1842. In 1847 he was appointed Secretary of State of Delaware, and in 1849 
one of the three commissioners to revise the laws of the State, whose labors 
resulted in the Revised Code of 1852. In 1855 he was appointed United 
States Attorney for the District of Delaware. In December, 1865, on the 
death of Chancellor Harrington, he was appointed Chancellor, —an office he 
held till, in 1873, he was compelled to resign it on account of ill health. 

Patient in hearing, diligent in the examination of the law and the facts, 
and dispassionate in judgment, he possessed in a high degree the qualities that 
fitted him for his office. 

Judge Bates collected and published in two volumes (the Delaware Chan- 
cery Reports) selected opinions of his predecessors in office from the year 1814 
to the time of his own appointment. 
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MARYLAND. 


Market Sraris.—A point of interest came up in the case of Rose y, 
Mayor, &c. of Baltimore (Court of Appeals), which decided that the purchase 
of stalls in a public market, like the purchase of a pew in a church, does 
not confer on the purchaser an absolute property, but a qualified right 
only. The right acquired is in the nature of an easement in, not a title to, a 
freehold in the land; and such right or easement is limited in duration to the 
existence of the market, and it is to be understood as acquired subject to such 
charges and modifications in the market, during its existence, as the public 
needs may require. The purchase confers an exclusive right to occupy the 
particular stalls, with their appendages, for the purpose of the market and 
none other. If the owner be disturbed in the possession of the stalls, he may 
maintain case or trespass, according to the nature and circumstances of the 
injury, against the wrong-doer. But he cannot convert them to any other use 
than that for which they were sold, and in the use of them he is required to 
conform to the regulations of the market as prescribed by the ordinances of 
the city. — Washington Law Reporter. 


MASSACHUSETTS. 


JupGe Curtis. — We make the following extracts from a recent address 
of Mr. Justice Miller, of the United States Supreme Court, before the Iowa 


State Bar Association. Speaking of the ‘result of training, of constant 
and thoughtful criticism on one’s own style, and of careful preparation for 
every occasion,”? JuDGE MILLER said: — 


“Let me give you at once an illustration of what I mean, and an example for 
your guidance. It is a story told me of Mr. Webster by the late Benjamin R. 
Curtis, formerly a judge of the Supreme Court of the United States. He said that 
quite early in his professional life he had been employed as a junior counsel to Mr. 
Webster, in an important case. A consultation being necessary, Mr. Webster 
invited him to call at his office at as early an hour after daylight as he could find 
convenient. When he arrived, he found Mr. Webster with the papers on the table 
before him, a pen in hand, and several sheets of paper written over. ‘I am very 
glad to see you,’ said Mr. Webster. ‘I have been taxing my brain for the last five 
minutes for the proper word in the sentence I am just writing, and can’t call it up. 
Perhaps you can assist me.’ After some suggestions the proper word was found, to 
Mr. Webster’s delight, and the consultation proceeded. 

“Tt is no wonder that Mr. Webster’s addresses are the models commended to 
youthful orators to-day, or that when delivered, with scarcely a gesture or a move- 
ment beyond the expression of those deep-set eyes, and a face in which intellect 
seemed enthroned, they should have moved the hearts of his hearers, and convinced 
their judgments as no other man of his day could do. 

“In this familiar talk to the bar of my own State, I cannot pass the name of 
Judge Curtis, having once called it up, without an observation or two on that 
remarkable man, which will be found to illustrate the tenor of my address, in the 
same manner that the anecdote of Webster does. 

“Tn all ages and countries, since letters have enabled the race to preserve human 
tradition, men have been singled out as standing without rivals in their peculiar 
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fields of exertion. Demosthenes and Cicero, as the orators of Greece and Rome, 
are of this class; Lord Mansfield, as a common-law judge, and Lord Hardwicke 
as the master builder, if not the founder of our system of equity jurisprudence, are, 
in my opinion, entitled to the same pre-eminence among Englishmen. Erskine, 
though a sad failure as Lord Chancellor, is beyond all question the first advocate 
that English or American history has to exhibit. I mean first, as standing on a 
pinnacle no other advocate, merely as such, has ever reached. 

“In this sense I pronounce Benjamin R. Curtis the first /awyer of America, of the 
past or the present time. I do not speak of him as a jurist, nor asa judge; I do 
not speak of him as an advocate alone or specially, nor as a counsellor: I speak of 
him as a lawyer, in full practice in all the courts of the country, State and National ; 
as engaged in a practice which embraced a greater variety of questions of law and 
of fact than is often to be found in one man’s experience. 

“Tam not unmindful of the reputation of Pinkney and Webster, nor of what 
Judge Story has said of his impression of the former. But Mr. Webster was so 
much more statesman than lawyer, and his labor and thought given so much more 
to politics than to the profession, that we rather conjecture what he might have 
been as a lawyer than what he actually was. Pinkney, no doubt, was the most 
finished and effective orator that ever appeared in the Supreme Court of the United 
States. It is to be remembered that he was a full generation earlier than Curtis, 
and lived at a time when oratory was a much more potent means of success, both in 
the judicial and legislative forum, than it is now. In this respect, doubtless, Curtis 
was excelled by Pinkney and Webster, and perhaps many lawyers of his own 
day, though he was by no means deficient in the winning graces of manner of an 
impressive speaker. 

“But what I desire to say is, that in analytical capacity to discover the principles 
of law which were involved in every case that came before him, and take a correct 
and truthful view of the facts of such a case, however complicated, and above all, 
in the power of presenting these principles and facts to the court and jury, and 
impressing them by sound and convincing argumentation, Judge Curtis has never 
had an equal in this country. He had the capacity to see the points which were 
decisive of the case, and the manly courage to discard every thing else. The highest 
tribute to his skill and learning as a lawyer, and his frankness with the court, which 
I can think of, and which I can pay with strict truth, is this: that of the many 
causes I have heard him argue in the Supreme Court, all were decided on some 
ground discussed by him as material to the result. He selected his own field of 
battle, and whether he won or lost, the issue was fought out on that ground, and 
his opponent could not escape from that battle-field till one or the other was the 
victor. 

“Now for the application of this episode to the general course of my remarks. 
Judge Curtis was not a man of brilliant talents, though possessed of a vigorous 
intellect. He was in no sense a striking speaker. Neither his figure nor his gesture 
was commanding. He has left no celebrity as a sayer of witty things, as Choate 
has, nor any of those grand sentences conveying a profound thought in undying 
words, as Webster has. 

“Tt is, therefore, clearly to be seen that his superiority as a lawyer was mainly 
due to the depth of his learning in the law, his capacity for discovering the princi- 
ples involved in a case, and the training and discipline of his mind and habits. In 
the mere learning of the law he undoubtedly had his equals, possibly his superiors, 
among his contemporaries and rivals. But in careful, skilful, unceasing training 
in mental, moral discipline, such as the athlete receives at the hands of his trainer 
I doubt if any one approached him. There were no hasty preparations for trial, 
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leading to surprises and discomfiture. There was no defective pleading discovered 
too late for profitable amendment. There were no slovenly briefs patched up at the 
last moment, nor unwise citations of authorities dangerous to his case, because 
carelessly read, or not read at all. 

“Tf an oral argument was made, it was the perfection of system and classification, 
Every thing was considered and adjusted to its right place for delivery, and so pre- 
sented as to leave no occasion for repetition. The substance of what should be said 
was thought over so often, and the force of the very words to be used in some 
places so well considered, that no gaps were left in the argument, through which his 
opponent could enter the wall of his defences with a troop of cavalry. It was as 
hard to follow him as it was dangerous to precede him. Of course, like all lawyers, 
he would lose a cause where law and right were against him. But I presume that 
in his later years, in fact, as soon as training and experience had developed the full 
measure of his ability, no man ever felt that his case was lost for want of the best 
possible presentation of its merits, when Curtis was his lawyer. 

“Before I pass from the memory of this most eminent man of our profession, 
whose example, if I have succeeded in winning your earnest attention to it, is 
sufficient to redeem all the faults of this unpretending address, I cannot forbear one 
other remark worth your serious consideration. He rarely found it necessary, in 
an argument in the Supreme Court of the United States, to occupy over forty 
minutes, and I recollect only two cases in which he spoke beyond an hour. This 
was the result of the perfect use of language, and power of clear presentation of his 
case, arising from the training and discipline which it is my desire to enforce upon 
your attention.” 


Harvarp Law Scuoor. — The Hon. Charles S. Bradley resigns the 


position of Bussey Professor of Law at the Harvard Law School, from the 
end of the current academic year. This is matter for great regret. He has 
held the place for three years, with much advantage to the school. Chief 
Justice Bradley has never, since he was first invited to Cambridge, given 
ground for any confident belief that he should permanently remain ; but it 
was nevertheless hoped that he might be induced to do so. The chance of 
securing men of his experience and distinction as permanent instructors at 
the Law School seems to be less than it used to be. But it is to be hoped 
that the authorities of the University will not be insensible to the great im- 
portance of it. 

Professor Ames has been placed upon the Bussey Foundation. 

The position formerly held by Professor Ames remains to be filled. 


MISSOURI. 


TeLEGRAPHIC MessaGes. — PriviLEGeD Communications. — An inter- 
esting discussion of the question whether telegrams are or should be treated 
as privileged communications is contained in the decision of the St. Louis 
Court of Appeals, in Ex parte Brown. The petitioner, who had been com- 
mitted for contempt in refusing to produce certain telegrams in his possession 
as manager of the Western Union Telegraph Company, in obedience to a 
subpoena issued by the criminal court, was brought before the Court of 
Appeals on habeas corpus. The other facts appear in the opinion of the court 
(Haypen, J.):— 
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“The contention on the part of the petitioner is, that it affirmatively appears on 
the face of the papers that the criminal court, by which the petitioner was com- 
mitted for contempt, exceeded its jurisdiction in committing for the supposed offence. 
The only contempt, it appears, was the petitioner’s refusal to search for and produce 
certain telegraphic despatches, alleged to be in the office of the Western Union Tele- 
graph Company, in the city of St. Louis, of which company the petitioner is mana- 
ger in that city, in obedience to a subpana duces tecum issued by the criminal court at 
the instance of the grand jury for the city of St. Louis. This subpoena commands the 
petitioner to appear before the grand jury, and there testify in a matter pending 
before them, and there to produce ‘any and all telegraphic despatches or messages, 
or copies of the same, now in the office of the Western Union Telegraph Company, 
of which you are manager, and which despatches and messages are now in your 
possession and under your control,’ &. Here various persons are named as persons 
between whom despatches passed, thus, ‘between Dr. J. C. Nidelet and A. B. 
Wakefield and Wm. Ladd and J.C. Nidelet,’ &c.; and the subpena, after thus naming 
the persons, continues, ‘and any and all telegrams or copies or originals that may be 
in your possession, which may have been sent or received by or between any or all 
of the above-mentioned parties within the last six months,’ &c. In obedience to the 
writ, the petitioner appeared and testified before the grand jury, but, for reasons 
noticed below, declared, in answer to questions put, that he refused to examine the 
files of the company in the office of which he was manager for the despatches or 
copies. It appeared that these inquiries were made with a view of finding indict- 
ments against persons other than the petitioner for offences committed within the 
proper jurisdiction. The petitioner, being admonished in open court, and still refus- 
ing, was committed as above stated. 

“On the part of the petitioner the attempt is made to put his case on the 
broadest grounds, and the general questions involved will, therefore, be considered 
at first without reference to authorities. 

“It is evident that there is no foundation for the position of the petitioner as to 
the exemption of these messages in any natural right, even if he is considered here 
as representing the senders and receivers of these telegrams, as well as his own 
company. Whatever may be said as to a man’s thoughts, where, by communication 
on his part, those thoughts pass into the region of action, it becomes merely a 
matter of political regulation how far the State will go in compelling evidence of 
that action. The very provision— perhaps universal in the constitutions of our 
States — against unreasonable searches and seizures, and general and indefinite 
warrants, shows what primordial rights the individual has been willing to surrender 
to the State, even when the privacy of home has been invaded. 

“The people, in their fundamental law, expressly provide that even this sanctity 
shall not remain inviolable against the hand of criminal justice. The provision 
of our constitution, however (Constitution of Missouri, 1875, Bill of Rights, art. 2, 
§ 11), has little bearing upon the present question except by way of argument 
and illustration. The general warrants of England and the writs of assistance of 
this country involved questions of a different nature from those relating to the social 
acts of the accused parties. Apart from the general nature of the warrants, which 
was the great evil and the decisive ground of illegality, —a truth which is perpetu- 
ated in the language of the constitutional provision, —the point was the indiscrim- 
inate seizure of all papers which the accused preserved in the privacy of his home, 
and the illegality of compelling by force the communication of the contents of those 
papers, thereby constraining the person, so far as the papers availed against him at 
all, to be his own accuser. 

“The difference is too obvious to be dwelt upon, where the communication is the 

VOL. 49 


| 


754 SUMMARY OF EVENTS. 


act of the person himself. It is said, indeed, that the communication by telegraph 
is not voluntary, as it is made, not because the person desires it, but because he 
must, in order to so communicate, put the operator in possession of the facts, 
Cooley, Const. Lim., p. 307, note 1. But that the act of the person, in thus commu- 
nicating is, in a legal sense, a voluntary act, is apparent. 

“The will of another does not, as it did in the case of Wilkes ( Wilkes v. Wood, 
Lofft, 1), disclose the contents of the papers. There is precisely the same 
voluntariness in the act of a sender of a telegram, however much he may dislike 
sending the message, that there is in the act of the principal, who, driven by neces- 
sity, utters in the presence of his agent secrets the disclosure of which may ruin 
the principal’s business. In such case, the principal does not receive protection 
against disclosure by the agent, on the ground that the act of communicating 
was against the principal's will. Whether made in writing or orally, the act of 
communicating as such is the act of the person, and a man’s acts are evidence 
against him. 

“The act of sending and that of receiving thus subjecting the persons to the 
ordinary consequence of having their acts‘used as evidence against them, why 
should there be an exception in case of communication by telegraph? It is not 
claimed that the relation of the parties or the subject-matter of the messages forms 
any ground of exception similar to that existing in case of husband and wife, or 
attorney and client. 

“The question is merely of the production of the despatches, as such. If the 
parties to them, or their subject-matter, afford legal grounds of objection to the 
admission of their contents in evidence, under established rules, such objections can 
be made when the telegrams are produced. 

“Here the question is of the mere production, and the contention is that that 
production cannot be compelled. To their production as telegrams there can be no 
objection on the ground of parties or subject-matter. A ground taken, however, in 
argument, is that the sender and receiver desire the messages to be kept secret. 
But even this is an assumption. Where, as here, we are bound to believe that it is 
necessary for the purposes of criminal justice that the best evidence should he 
produced, — and the ability of courts of law to protect life and property must largely 
depend on the production of the best evidence, — it ought rather to be assumed, as 
the telegraph company undertakes to retain custody of the originals long after the 
transmission, that there could be no objection to their production for lawful pur- 
poses. It lis, in fact, so far as we can know, the company who resists production, 
not the parties to the despatches. 

“But even if this assumption is allowable in such a case as the present, that 
sender and receiver object to the production, what does this objection amount to 
when tested by legal principle? Communications regarded by the parties as sacred, 
those from father to son, from brother to sister, from partner to partner, — the 
closest secrets of the family or the firm, —the law ruthlessly lays bare. On none of 
these grounds is the position tenable. The argument bases itself on the mere 
method of communication. 

“Tt is, then, in the physical means that we must find reasons for the conclusion 
that a new rule must be adopted, exempting telegrams in a company’s hands from a 
well-settled course of practice as to the writ of sulpana duces tecum. 

“The argument at this point centres on an assumed analogy between communi- 
cation by government post and by telegraph. It is difficult to discern either physi- 
cal or legal basis for this argument. The sender by post does not select a method 
by which he communicates the contents of his package even to the officers of the gov- 
ernment, much less to a mere private person or company. The sender by post does 
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not necessarily send any message at all, but perhaps only enclosures. He transmits 
package in bulk. 

“The sender of a sealed package, by the mere method chosen, preserves its con- 
tents as private until the receiver unseals it, as if the package had never left the 
sender’s desk, and such is the legal effect. Lx parte Jackson, 9% U. S. 727. The 
physical analogue of the telegraph is rather the telephone, since both, in their essen- 
tial parts, are methods, not by which packages of contents unknown to the carrier 
are sent, but by which, through a substantial medium, persons at great distances 
from each other may converse. 

“It is true that writing becomes essential to telegraphy as a business, but 
the question now is as to the closeness of the physical analogy. The argu- 
ment serves to show there is little foundation for comparison with the post, and 
to remind us that original telegrams are not ‘papers,’ otherwise than as any open 
messages might be so called, which, for convenience in communicating them te 
the messenger, had been written on pieces of paper. That the sender by tele- 
graph is forced to communicate the contents to the operator is immaterial, since 
the sender chooses to telegraph. In a legal sense, the act and its concomitants are 
voluntary. 

“The legal basis for comparison with the post is still less. Communication by 
post depends upon provisions of statutory law, and these statutes do not apply to 
the telegraph. It is said that no statute expressly forbids the production before the 
grand jury of letters from the government mails. But the post-office laws are 
inconsistent with such production ; nor could the mails be carried if in every State 
the right of search were exercised. Again, it is not only under powers delegated by 
the people of the States to the Federal government that the latter has undertaken the 
control of the mails, but Congress has practically made the post a government 
monopoly. Even if it be held that the constitutional grant extends to telegraphs 
(Pensacola Tel. Co. v. Western, §c. Tel. Co., 96 U.S. 1), the power has not yet been 
exercised. The post-office, in the sense of the mail service, is a department of the 
Federal government, and with the mails, as they are carried under acts of Congress, 
the States cannot directly or indirectly interfere. By what authority can it be 
assumed that a private person or company, engaged in the business of telegraphy, 
stands in relation to the State governments as does the Federal government when 
acting under express laws? But even the Federal government assumes no such 
privileges, as against the States and their legal process, as the private companies 
engaged in the business of telegraphy. What the Post-Office Department undertakes 
to do is merely to carry and deliver, not to retain, for its own purposes, and at its 
pleasure, ‘the best evidence’ of a vast number of transactions. Letters are privi- 
leged only for the brief time they are in transit, and they become, when delivered, 
subject to the process of the courts. They have no inviolability as ‘ papers,’ but 
merely as mail communications in transit. 

“ Again, for the government to allow seals to be broken open would be for it to 
violate trusts. It could not, without breaking faith with those whom it virtually 
compels to send their letters by mail, permit seals to be broken under its own or 
under State process. It is not merely that a law exists punishing an offender who 
breaks the seal of a letter in the mail. It is that the seal itself is a recognized type 
of inviolable secrecy, and that by a custom well established, both in this country 
and England, the powers of State refrain, even where special acts give an excep- 
tional authority, from opening sealed packages intrusted to the government for 
carriage. But no such type of secrecy, and no such trust or custom, exists in a case 
of the telegram. The sender, the receiver, and the company know that, upon due 
process of law, the original message and copies — which the cumpany has chosen to 
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keep, and to take the consequence of keeping — must be produced; for such is the 
law. 

“ By our statutes, it is provided that any person connected with any telegraph 
line constructed wholly or in part in this State, either as clerk, operator, &€., who 
shall wilfully disclose the contents or the nature of any message or communication 
intrusted to him for transmission or delivery, except to a court of justice, to any person 
other than to whom it is addressed, or to his attorney or agent, &c., shall, upon 
conviction, be punished, &. Wagn. Stat. p. 507, § 51. By a clause in another 
section of the statutes, it is provided that every telegraph company, &c., shall be 
liable for a penalty, and special damages in addition, for the disclosure of the con- 
tents of any private despatch to any person other than to him to whom it was 
addressed, or to his agents, &c. Wagn. Stat. p. 325, § 13. If the provision first 
quoted did not exist, the last would raise no intendment in favor of the position of 
the petitioner. The object of this last provision is obvious. To stretch it beyond 
its express meaning, and assume a policy of law, is to beg the question. Besides, 
the construction of such acts is well settled. It is understood that there is always 
an exception in favor of legal process. Here the company, when called upon by the 
courts, discloses the contents of no despatch. If the contents are disclosed, — and it 
does not follow that they will be, —the disclosure is the act of the law, not that of 
the company. As said by Lord Ellenborough in a parallel case, where the clerk 
of an official had, on entering upon his office, taken an oath not to disclose any thing 
he should learn in that capacity, there is ‘an implied exception of the evidence to be 
given in a court of justice in obedience toa writ of subpena. The witness must 
produce the book, and answer all questions respecting the collection of the tax as if 
no such oath had been administered to him.’ Lee v. Birrell, 3 Camp. 387. 

‘* After what has been said, it is unnecessary to dwell upon the consequences 
which would follow if the production of telegrams — great as this mass of evidence 
is, and relating to transactions infinite in number — were not left to that uniformity 
which can be secured only by a fixed rule of law. Since the evidence may be com- 
petent (if it can only be obtained), and, if competent, the court would have no 
power to exclude it, the guilt or innocence of a person is made on the theory urged, 
to depend not upon the operation of a rule of law which is uniform in every case, 
but upon private interest or caprice. Certainly, if telegrams are to be produced in 
any case of a criminal nature, there should be the power of compelling their produc- 
tion in all cases. Evidence of this kind should be uniformly admitted when compe- 
tent, or uniformly excluded. Nor is it necessary to do more than to advert to the 
fact, that if the great avenues through which the business of the community passes, 
and in which evidence remains, are to be closed to the powers of the courts; if, as 
new methods of communication spring up, the courts are to be debarred from these 
sources of truth, they are, so far forth, liable to fail in the chief purpose which they 
are created to accomplish. Undoubtedly great inconveniences may arise to telegraph 
companies through subpenas duces tecum; but that they have original evidence of 
transactions in their possession is the necessary result of the business as they carry 
it on; and they, like others, must submit to those annoyances which are consequent 
upon the execution of the laws. 

“Thus we have reached the conclusion that, upon principle and apart from 
authority, the position of the petitioner is not tenable, while, so far as adjudged 
cases are produced, they are uniformly to the effect that there is no peculiarity in 
telegraphic messages, as such, which exempts them or their contents from the pro- 
cess of the courts. Commonwealth v. Jeffries, 7 Allen, 548; National Bank y. National 
Bank, 7 W. Va. 544; State v. Litchfield, 58 Me. 267; Heinsler v. Freedman, 2 Pars. 
Sel. Eq. Cas. 274; IJnces’s Case, 20 L. T. n. 8.421. That telegraphic communica- 
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tions should be regarded as privileged, is maintained by Judge Cooley. Const. 
Lim. 307, note 1; Am. Law Reg. for February, 1879, 65. In United States v. Bab- 
cock, 3 Diil. 567, 3 Cent. L. J. 101, the question above discussed was not raised. 

“ What has been said serves to show that it is no excuse for the petitioner that to 
comply with the writ would require him to neglect his duties to the company, or 
that he has been instructed, by his superior officers, and by his employer, the com- 
pany, not to produce the telegrams. Nor can he urge that he has no control over 
these despatches because his duty is merely to keep them, as directed by the com- 
pany. He is, as he testifies, the manager of the St. Louis office, and, as such, has 
the custody and control of the despatches or copies called for, if there are any such 
telegrams in his office, and for these he has refused to search. The present is not 
the case of a clerk or subordinate summoned to produce papers not under his con- 
trol. President v. Hillard, 5 Cow. 158; Hustin v. Evans, 2 M. & G. 446. The com- 
pany is here a corporation which can act only through agents, and service need not 
necessarily be upon the president, but may be upon the person who has the actual 
control and means of effectually responding to the writ. Amey v. Long, 1 Camp. 
14; s. c. 9 East, 473; 1 Arch. Q. B. Pr. 170. Undoubtedly, in civil cases, where the 
operation of the writ of subpaena duces tecum would be harsh, the power will be exer- 
cised in the sound discretion ot the court. Crowther y. Appleby, L. R. 9 C. P. 23. 
See Attorney-General v. Wilson, 9 Sim. 526; Lee v. Angus, L. R. 2 Eq. 59. 

“Tt is further urged that there is no sufficient or certain description of the papers 
required, and that the call is for ‘any and all’ messages which may have passed 
between the parties named during the last six months, without reference to facts or 
subject-matter. But the obligation of secrecy imposed by law upon the grand jury 
isa sufficient answer to the objection that the subject-matter of the despatches is 
not indicated. Wagn. Stat. p. 1085, §§$ 16,17. By agreement, the subpena is con- 


sidered to describe each day, as if each day were named ; and it is impossible for us 
to say on what days despatches have passed, or that there have not passed despatches 
on each day thus described. As the jurisdiction of the criminal court was not 
exceeded in committing the petitioner for the contempt charged, the petitioner must 
be remanded and remain in the custody of the marshal.” 

BakEWELL, J., concurs; Lewis, P. J., dissents. 


NEW HAMPSHIRE. 


BuzzE.i’s Cast. —In November, 1874, Susan A. Hanson was murdered 
at Brooklyn, New Hampshire. Joseph B. Buzzell was indicted for the murder, 
and acquitted. He was afterwards indicted as accessory before the fact. 
Without requiring him to plead, the court reserved the question whether, 
having been acquitted as a principal, he could be convicted as an accessory. 
Upon this question the court delivered an opinion in March, 1878, which has 
just been made public; it is as follows: — 


“ Atten, J. Former acquittal should be pleaded specially. State v. Sias, 17 N. H. 
558, 559; U. S. v. Wilson, 7 Pet. 150, 160; Com. v. Gould, 12 Gray, 171; Com. v. 
Merrill, 8 Allen, 545, 547; Com. v. Bakeman, 105 Mass. 53, 58; Rex v. Bowman, 6 C. 
& P. 387; 2 Hall, P. C 241, 255; 1 Bennett & Heard, C. C. 541 (2d ed.); 1 Arch. 
Cr. Pr. & Pl. 114, n. (6th ed.) ; 1 Wharton, Cr. L. § 568; 1 Bishop, Cr. Pr. § 579. It 
being new affirmative matter, and not a denial of any allegation of the indictment, 
the burden of proof, on a traverse of the plea, is on the defendant (Com. v. Daley, 
4 Gray, 209, 210; State v. Small, 31 Mo. 197; Rex v. Parry, 7 C. & P. 836, 889; 
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1Arch. Cr. Pr. & Pl. 113, n.), and he has the opening and close. Rex y. Sheen, 
2C. & P. 634, 638, 639. But if the State replies fraud (State v. Little, 1 N. H. 257), 
or other new affirmative matter, the burden of proof on the latter issue is on the 
State. In some jurisdictions, when, after an acquittal on part of an indictment, 
there is a new trial of the rest, a special plea in bar of the further maintenance of 
so much of the charge as has been disposed of is not required. 11 Am. Rep. 671. 
But as such a defence may raise questions that cannot be appropriately presented 
under the general issue, and are likely to lead to confusions and mistrials on that 
issue, it is the safer and better practice, in all cases, to admit the defence of former 
acquittal (whether total or partial) only upon a special plea leading to a distinct 
issue of law or fact in the record. The court assign the defendant counsel to put 
his plea of former acquittal or former conviction in due form, because it is a special 
plea. 2 Hall, P. C. 241; Rex v. Chamberlain, 6 C. & P. 93. The former judgment 
not being pleaded, the reservation of the question in this case is an irregular pro- 
ceeding. State v. Sias, 17 N. H. 558. But the question reserved is not an open 
one. It is settled that one who has been acquitted as a principal in a felony may 
be convicted as an accessory before the fact in the same felony. State v. Larkin, 


49 N. H. 36. Case discharged.” 
Dor, C. J., and Ciarx, J., did not sit. 


In June, 1878, Buzzell was tried by a jury, and convicted as accessory. 
Exceptions were taken, which, as well as a motion for a new trial, have been 
overruled, and the prisoner has been sentenced to be hanged on July 10. 


The following statement of the evidence and opinion of the court will be 
found of interest: — 


“Indictment, for counselling, hiring, and procuring Cook to commit a murder. 
Cook, being called as a witness by the State, gave evidence of previous transactions 
tending to prove the alleged counselling, hiring, and procuring, and of the details of 
the murder. He testified that he shot the deceased in the presence of the defendant; 
that the defendant levelled the gun, and ordered him to fire. The defendant ob- 
jected, that the proof of his being a principal was not competent evidence of his 
being an accessory. The State’s counsel said it was offered, not to show that the 
defendant was an accessory, but for the sole purpose of proving that Cook was 
a principal. The court admitted the evidence, stating that it was competent for 
the purpose suggested, and no other. No other use was made of it at the trial, 
in argument or otherwise, than as tearing upon the question of Cook’s guilt. 
The defendant excepted to the refusal of the court to instruct the jury, in the 
charge, that a person cannot be convicted as accessory, by proof that he was pres- 
ent, aiding and abetting. The defendant also excepted to the refusal of the court 
to instruct the jury, that, if he was a principal, he could not be convicted as an 
accessory. 

“The verdict was ‘ guilty.’ The defendant moved in arrest of judgment, because 
the jury did not find whether he was accessory to murder of the first, or to murder 
of the second degree. Also, because he was not present, a pertion of the time, at the 
view, taken at his request, he declining the opportunity offered him by the State to 
attend. 


“The defendant’s exceptions and motions were overruled, and a bill of excep- 
tions was allowed. 

“Bineuam,J. I. The evidence tending to show that the defendant was present at 
the murder, aiding and abetting Cook, was offered and received, not for the purpose 
of showing that the defendant was an accessory, but as a part of the evidence that 
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Cook was a principal. It was a part of the narrative of the transaction, that could 
not be separated from the rest, and omitted. Its competency for the special pur- 
pose for which it was offered, and its incompetency for any other purpose, were dis- 
tinctly declared by the court when it was received. 

“No other use was made of it, than as it bore upon the question of Cook’s guilt. 
The law being thus once declared by the court, the defendant had no more right to 
require it to be repeated once, than to require it to be repeated twice or ten times. 
Whether a statement of the law, once distinctly made, and acted upon by counsel 
throughout the trial, shall be repeated, and how many times, is not a question of law. 
Ths court may repeat it; but a judgment cannot be reversed because it was not re- 
peated, especially when no other use was made of the evidence than the legal one 
announced by the counsel for the State, and by the court. The refusal to repeat the 
law once laid down was not error in law. We do not decide whether evidence, 
showing the defendant present, aiding and abetting Cook in the murder, could have 
a legal tendency to prove that, at a previous time, and another place, he instigated 
Cook to commit the crime. It might be improbable that the instigation began at the 
time and place of the murder, and that they met there accidentally, or for other 
business. If there was any error, it was an excessive limitation of the competency 
of the evidence, of which the defendant cannot complain. 

“IL. If one, who is a principal, cannot be convicted, as an accessory before the 
fact, in the same felony, the reason must be that the two crimes merge in one, as 
Cook’s crimes of murder, and assault with intent to commit murder, merged in one, 
for the purpose of preventing the punishment of both. If the crimes of principal 
and accessory so merge that a conviction of either is a bar to an indictment for the 
other (a point on which we express no opinion), such a merger is no defence in this 
case. It is settled that one may be convicted of either of two felonies, which have 
so merged, that, if the proper plea be interposed, he cannot be convicted of both. 
State v. Archer, 54 N. H. 465, 468; State v. Snyder, 50 N. H. 150, 155, 159; State 
vy. Leavitt, 32 Me. 183; State v. Smith, 43 Vt. 324, Com. v. Squire, 1 Met. 258, 264, 
265; Com. v. McPike, 3 Cush. 181, 185; Com. v. Burke, 14 Gray, 100; Com. v. 
Bakeman, 105 Mass. 53, 61; Com. v. Dean, 109 Mass. 349, 351; State v. Shepard, 
7 Conn. 54; State v. Parmelee,9 Conn. 259; People v. Smith, 57 Barb. 46; Barnett 
v. People, 54 Ill. 825, 830, 331; Regina v. Neale, 1C. & K. 591; s.c. 1 Den. C. C. 
86; Regina v. Button, 11 A. & E. nN. 8. 929, 947, 948. 

“TIL Whether a verdict of guilty of murder, not in terms finding the degree, is 
insufficient when the record shows the degree, is a question not raised by this bill 
of exceptions. Gen. Stat. c. 264, § 2, is applicable, not to this case, but only to a 
case in which the defendant is found guilty of murder. Still, in this case, if it does 
not appear by the record that the jury found Cook guilty of murder in the first 
degree, the judgment could be only such as would be rendered against him for mur- 
der in the second degree. It appears by the bill of exceptions, which is a part of 
the record, that the charge was that Cook’s crime was murder in the first degree ; 
that the evidence was of that degree, and no other; and that no question was raised 
as to the degree. It appears, therefore, with sufficient certainty by the record, that 
the verdict-of the defendant’s guilt included the finding of Cook’s guilt of the first 
degree of murder. 

“IV. The defendant’s non-acceptance of the invitation to accompany the jury a 
portion of the time on the view is no ground for reversing the judgment. 

“Exceptions overruled.” 


Fosrer, Stanxey, and Crarx, JJ., did not sit. 
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NEW YORK. 


LIABILITY OF THE SELLER OF A Vorb Security. — The case of Littauer 
v. Goldman, recently determined by the Court of Appeals (and reported 72 N. Y. 
506), involved a question of considerable imporiance. The plaintiff had pur- 
chased of the defendant an instrument which on its face purported to be a 
valid promissory note. In fact, it was absolutely void under the statutes of 
New York, on account of usury in its inception. It did not appear that the 
defendant had any knowledge of its invalidity, or made any express represen- 
tation upon the subject. The Supreme Court had decided (9 Hun, 231) that 
the purchaser was entitled to recover, on the ground that, although there was 
no express representation by the seller, yet, under the authorities both in this 
country and in England, there was an implied warranty that the note was 
what it purported to be, a legal, valid instrument, whereas in fact it was 
entirely void; and also on the ground of a total failure of consideration, the 
plaintiff having bought an article of apparent value, and having received 
nothing for his money. The Court of Appeals reversed this decision, and 
held that, without knowledge of the defect or an express representation on 
the part of the seller, the purchaser could not recover on either ground. The 
reasons which led the court to this conclusion appear to have been (1), that 
the doctrine by which the purchaser of other kinds of personal property in 
similar cases may recover the price on account of the total failure of consid- 
eration is not applicable to bills and notes, and that the purchaser of such 
securities can recover back his money only on the ground of an implied 
warranty; (2) that knowledge on the part of the vendor (scienter) is essen- 
tial to an implied warranty, except in two cases, viz. a warranty of title, 
and a warranty that the instrument is genuine and not forged. We believe 
that, upon examination, this decision will appear to be contrary to a principle 
of law that has been established for a long time, and applied in numerous 
cases, and that it will be found difficult to reconcile with cases previously 
decided in New York, as well as those decided elsewhere. 

It is perfectly clear that when a man sells and transfers a negotiable 
security without indorsing it, he incurs none of the liabilities peculiar to an 
indorser. He incurs no responsibility whatever that is peculiar to the law 
relating to bills of exchange and promissory notes. He is simply the seller of 
a chattel, and as such he is answerable in cases where the seller of personal 
property is answerable, and in such cases only. Now one case in which the 
seller of such property is answerable is where a specific thing is sold as being 
an article of a particular kind, and it turns out to be an article different in sub- 
stance from that for which it is sold; there the purchaser has the right to 
recover his money back, because he has not received what he paid for. This 
principle belongs alike to the common law and the Roman law, as is shown in 
the judgmentof Blackburn, J., in Kennedy v. Panama Mail Co., L. R. 2 Q. B. 
pp. 586-588, and is illustrated by the cases mentioned in Benjamin on Sales 
(2d ed.), 488-495. The ground upon which the money is recovered back is 
often called an implied warranty; but it has been said that this is an inaccurate 
use of that term, and that, in strictness, there is not a warranty, but a condi- 
tion, that the thing delivered is what it is sold for, See Benjamin on Sales, 
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ut supra. The distinction is important; for if it is a condition, the purchaser 
simply recovers back his money as paid for a consideration that has failed; but 
if it is a warranty, he recovers the damages, whether more or less, which he 
has sustained by the thing’s not being what it was sold for. The vendor’s 
liability in such cases does not depend upon fraud, or upon his knowing that 
the article does not answer the description by which it is sold, but simply on 
the fact that it does not answer that description. 

This rule has been applied to negotiable securities in many cases. In 
Gompertz v. Bartlett, 2 E. & B. 849, an unstamped bill was sold, which pur- 
ported to be a foreign bill drawn at Sierra Leone, and consequently to require 
no stamp; in fact, it had been drawn at London, and therefore was void for 
want of a stamp; the purchaser sued for and recovered back his money. Lord 
Campbell, in delivering judgment, said, ‘If it really had been a foreign bill, 
any secret defect would have been at the risk of the purchaser; but this is not 
a case in which an article answering the description by which it is sold has a secret 
defect, but one in which the article is not of the kind which was sold. I think, 
therefore, that the money paid for it may be recovered as paid in mistake of 
facts. The law is, I think, accurately laid down in the passage cited from 
Addison on Contracts. If, being what was sold, the bill was valueless be- 
cause of the insolvency of the parties, the vendor would not be answerable; 
but he is answerable if the bill be spurious.’’ It was on the same principle 
that the purchaser recovered his money in Gurney v. Womersley, 4 E. & B. 
133, where the bill bore a forged acceptance. Lord Campbell there said, ‘I 
am of opinion that though the defendants, by not indorsing or guaranteeing 
the bill, preserved themselves from warranting the solvency of any of the 
parties, yet they did undertake that the instrument was what it purported to 
be.”” The same rule was applied in Jones v. Ryde, 5 Taunt. 488, to a bill 
which had been altered in a material part, and in Young v. Cole, 3 Bing. 
N. C. 724, to Guatemala bonds which were not treated as such on the stock 
exchange, because the Guatemala government had refused to recognize them. 
It was also applied in the following, among many other, American cases: 
Terry v. Bissell, 26 Conn. 23; Merriam v. Wolcott, 3 Allen, 258; Aldrich v. 
Jackson, 5 R. I. 218; Giffert v. West, 33 Wis. 617; Dumont vy. Williamson, 18 
Ohio St. 515; Frazer v. D’Invilliers, 2 Penn. St. 200; Snyder v. Reno, 38 
Towa, 329. In all these cases the vendor acted in good faith, and made no 
express assertion regarding the validity of the security sold; but the act of 
selling it was deemed to imply a representation that it was what it purported 
to be; and when it turned out that it was not, the purchaser recovered his 
money, in some cases on the ground that the consideration had failed, in some 
on the ground of implied warranty, and in others on both grounds. In Giffert 
v. West, 33 Wis. 617, the purchaser recovered where, as in Littauer v. Goldman, 
the invalidity of the instrument was caused by usury. In New York, too, 
the rule has been recognized, and purchasers have been held entitled to recover 
both on the ground of failure of consideration and of implied warranty. Webb 
v. Odell, 49 N. Y. 583; Delaware Bank v. Jarvis, 20 N. Y. 226; Whitney v. 
Bank of Potsdam, 45 N. Y. 303. 

If we now return to the case of Littauer v. Goldman, we find that the ven- 
dor sold and transferred, without indorsement, an instrument which on its 
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face purported to be a valid promissory note; he did not know that it was 
not; he did not expressly assert that it was; but the act of selling it implied 
that he sold it for what it purported to be. In fact, it was not a promissory 
note at all, because it had been originally issued for a usurious consideration; 
and the New York statutes declared such instruments to be entirely void. 
As the vendor did not indorse it, he incurred no liability as an indorser. But 
he sold and was paid for an instrument as being a promissory note, which 
was not a promissory note, but a mere nullity. It seems to us a clear case 
for the application of the rule, that, the thing delivered not being what was 
sold, the purchaser might recover the price paid. It is true that the invalidity 
of the instrument arose from a secret defect unknown to both parties; but so 
it did in the cases where the bill was not drawn at Sierra Leone as it pur- 
ported to be, and where the bill had been altered, and where the Guatemala 
bond was not what was usually treated as such in the market, and where the 
signature was forged. There was no express representation as to the validity 
of the instrument, and there was none in the cases just mentioned. In the 
judgment of the court, it is admitted that the purchaser may recover where 
the instrument is forged; but it is said that this is an exception to the gen- 
eral rule. If it be an exception, upon what principle does the exception 
rest ? The reason given by other courts for the purchaser’s right to recover 
in case of forgery is that the instrument was not what it purported to be, a 
reason which was equally applicable to the case of Littauer v. Goldman. 

In the judgment of the court (at p. 511), the case of Gompertz v. Bartlett, 
2 E. & B. 849, is thus explained and distinguished: — 


“In the case of Gompertz v. Bartlett (2 E. & B. 849), an unstamped bill of exchange, 
indorsed in blank, purporting to be a foreign bill, was sold without recourse by the 
holder. It was shown to have been drawn in the country where the parties resided, 
and was for that reason unavailable for want of a stamp; and it was held that the 
article did not answer the description of that which was sold, viz. a foreign bill, and 
hence the purchaser could recover back the price from the vendor. This case sus- 
tains the doctrine that the money might be recovered as paid under a mistake of 
fact, which seems to have been a mutual mistake ; and the whole case appears to 
have been disposed of upon the ground that the article did not answer the descrip- 
tion. There is some analogy between the case last cited and the one at bar, for 
here the note on its face purported to be valid, and was only shown not to be by 
proof of extrinsic facts which affected the original consideration. The difference, 
however, is, that in the case last cited the purchaser contracted for a foreign bill 
which required no stamp, and did not receive what he was entitled to, while here 
there was a secret defect unknown to both parties, and not provided for; and, as 
was said by the Lord Chief Justice in Gompertz v. Bartlett, ‘ If it really had beena 
foreign bill, any secret defect would have been at the risk of the purchaser.’” 


It is very plain that Lord Campbell did not mean to say that every secret 
defect would have been at the risk of the purchaser; for in the very case of 
Gompertz v. Bartlett, in which he was delivering judgment, the defect was a 
secret one, and was unknown to both parties, yet it was not at the risk of the 
purchaser, for he recovered his money. What he did mean is shown by the 
context, which we quoted above in our first mention of that case. The secret 
defect which would be at the purchaser’s risk was one that would be con- 
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sistent with the article’s being what it was sold for. Such a defect would be 
a ‘‘ defect in the quality” of the article; he mentions, as an example, the 
insolvency of the parties. If the defect was such that the article was not of 
the kind that was sold, the purchaser could recover his money. 

It is exceedingly difficult to discover in the judgment of the court in 
Littauer v. Goldman what difference the court found between that case and 
the case of Gompertz v. Bartlett. It does not express any doubt as to the cor- 
rectness of the decision in the latter case. The Court of Appeals seems to 
have decided that, if the vendor is ignorant of the defect in the instrument, 
and makes no express representation, the purchaser cannot recover the price, 
except only where the defect consists in a forgery. How the plaintiff in 
Gompertz v. Bartlett could have recovered, if there were any such rule of law 
as this, does not appear. 


ELevaTep Raitways. — “‘ A good deal of question,’’ says the Albany Law 
Journal, ‘‘ has been made as to the legal character of the rolling-stock of railway 
companies, but, until just now, it has never been doubted that the road-bed 
is real estate. This doubt it was reserved for the elevated railway companies 
in the city of New York to raise. One of these companies took the ground 
that, because the structure of their railway was elevated on columns, it thereby 
became personalty, and could not be taxed as real estate, and moved to set 
aside such a tax. Judge Barrett has decided against this claim. It would 
seem difficult to distinguish this case from that of a portion of an ordinary 
railway built across a ravine on trestle-work, or crossing a river on a suspen- 
sion bridge. If the company’s claim is sound, we suppose that, when the 
trestle-work is filled in with earth, as is often done, it thereby loses its char- 
acter of personal estate and becomes realty.”’ 


PENNSYLVANIA. 


Entry or Rartroap Company witHout AUTHORITY. — Fixtures. — 
Justice v. Nesquehoning Valley R. R. Co. Supreme Court. — In a proceed- 
ing to value land taken by a railroad company for its road, it appeared that 
the company had, originally, entered upon the land and built its road with- 
out authority. The plaintiff contended that he had thereby become the 
owner of the ties, rails, and other structures placed upon his land, and was 
entitled to have the value of them included in the estimate of his damages 
in this proceeding. The facts appear in the opinion, which was delivered by 
Aenew, C. J.:— 


“This was a proceeding to view and value land taken by the Nesquehoning Val- 
ley Railroad Company for its railroad, and to assess damages therefor. It came into 
the court below by appeal from the finding of viewers, and was tried before a jury. 

“ As stated in the argument of the plaintiff in error, there is a single question raised 
by all the assignments of error; to wit, whether the plaintiffs were the owners of 
the ties, rails, and other structures placed on the land by the railroad company be- 
fore the 5th of April, 1874, the date of the verdict in ejectment. The facts are few, 
and fairly raise the question. The plaintiffs were the. owners of a large tract of 
land lying at the entrance or ‘key’ to the valley, and divided by the Nesquehoning 
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creek, leaving fifty acres to the south of the stream, consisting of valley and tim- 
bered hill-side. 

“The railroad nearly bisects these fifty acres. In 1869 the railroad company 
endeavored to purchase the whole of this part, but, owing to the large number of 
owners, failed to do so. The company entered and built its road without objection, 
except it was notified to repair injuries to tenants. A bond was offered to the hus- 
band of one of the owners, who said he did not want it. The facts exhibit no out- 
rage in the taking of the property, but the entry was clearly a trespass. 

“No bond having been filed and approved according to law, the entry was irregu- 
lar, and subjected the company to an action of ejectment, in which judgment was 
confessed April 3, 1874, and execution stayed until the proceedings to assess the 
damages should be completed. 

“The company being a trespasser, and the entry not in conformity to law, the 
question is, whether the irregular proceedings operated as a dedication in law of the 
ties and rails to the owners of the land so as to entitle them to include these things 
in the assessment of the damages under the railroad law, and recover their values as 
an accession to the value of the land taken by the company. A careful considera- 
tion and analysis of the case before us will show that it differs in essential respects 
from that of a mere tort-feasor whose structures upon the land of another inure to 
the benefit of the owner of the land. 

“The common-law rule is undoubted, that a trespasser who builds on another’s 
land dedicates his structures to the owner. 

“The reason is obvious, for like him who sows where he cannot reap, he can ob- 
tain no advantage by his wrong; and having affixed his chattels to the realty, they 
become a part of it, and he cannot add further injury by tearing them down. Even 
a tenant is to a modified extent affected by the same rule. If he improves under a 
covenant, the covenant governs his right of removal. 

“ So if in favor of trade he erects structures for his business, doing no unneces- 
sary or irreparable injury to the land, yet having done this without consent, he must 
remove his erections before the expiration of his term. Otherwise he will be pre- 
sumed to dedicate them to his lessor. There is also to be noticed a clear distinction 
between putting down a railroad track under a lease, and an act of appropriation of 
the land under a charter. This is clearly pointed out in Heise v. Penna. R. R. Co. 
12 P. F. Smith, 67. The very intent of an appropriation of land is to place upon it 
and own and use the structures necessary to carry out the charter purpose. Hence 
no dedication of the material can be inferred in such a case. In this we perceive 
how differently the common law itself must view the application of its own rules. 
The great merit of common law, so often commended by jurists, is its plasticity as 
a system of principles (and not merely of rigid rules) which can be adapted to new 
conditions in the affairs of men. 

“Modern inventions and discoveries have so far transcended the condition of 
former times, that to apply the rule as to a mere trespasser, whose entry is a tort 
pure and simple, to the case of one authorized to enter for a great public purpose 
merely because of an irregularity in the manner of proceeding, would be as vain as 
an attempt to dress a full-grown man in the garb of his childhood. 

“This is not the case of a mere trespass by one having no authority to enter, but 
of one representing the State herself, clothed with the power of eminent domain, 
having a right to enter and to place these materials on the land taken for a public 
use, materials essential to the very purpose which the State has declared in the grant 
of the charter. It is true the entry was a trespass, by reason of the omission to do 
an act required for the security of the citizen; to wit, to make compensation or give 
security for it. 
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“For this injury the citizen is entitled to redress. But his redress cannot extend 
beyond his injury. It cannot extend to taking the personal chattels of the railroad 
company. ‘They are not his, and cannot increase his remedy. The injury was to 
what the landholder had himself, not to what he had not. Then why should the 
materials laid down for the benefit of the public be treated as dedicated to himt In 
the case of a ce trespasser, the owner of the land may take and keep his 
structures nolens volens; but not so in this case, for though the original entry was a 
trespass, it is well settled that the company can proceed in due course of law to ap- 
propriate the land, and consequently to reclaim and avail itself of the structures laid 
thereon. Harrisburg v. Crangle, 8 W. & S. 464; McClinton v. R. R. Co., 16 P. F. 
Smith, 409; Del. R. R. Co. v. Burson, 11 id. 879. And in Harvey vy. Thomas, 10 Watts, 
63, it was held that the subsequent proceeding to assess compensation was a protec- 
tion against a recovery of vindictive damages. 

“ Another evident difference between a mere tort-feasor and a railroad company 
is this: the former necessarily attaches his structures to the freehold, for he has no 
less estate in himself; but the latter can take an easement only, and the structures 
attached are subservient to the purpose of the easement, —a railroad company can 
take no freehold title, and when its proper use of the easement ceases the franchise 
is at an end. 

“ There is no intention in fact to attach the structure to the freehold. We have, 
therefore, these salient features to characterize the case before us, to wit: the right 
to enter on the land under authority of law, to build a railroad for public use; the 
acquisition thereby of a mere easement in the land; the entire absence of an inten- 
tion to dedicate the chattels entering into its construction to the use of the land; 
the necessity for their use in the execution of the public purpose; and, lastly, the 
power to retain and possess these chattels and the structures they compose, by a 
valid proceeding at law, notwithstanding the original illegality of the entry. For 
the latter the owner has his appropriate remedies, — his action of ejectment to re- 
cover and retain his land and its use, until the company shall proceed according to 
law, and his action of trespass to recover damages for the injury sustained by the 
unlawful entry, and holding possession, and whatever loss has been caused by these 
illegal acts. 

“ There are some analogies bearing remotely on the question before us, showing 
that property is not gained by the owner of land because found upon it. Thus in 
the case of property carried off by a flood and stranded on the premises of another, 
the owner may follow it, enter, and take it; or, if the owner of the land convert it, 
may recover its value. Forster v. Bridge Co., 4 Harris, 395; Etter v. Edwards, 
4 Watts, 68. And even a sale will not carry unknown secreted valuables. Huth- 
macker v. Harris’s Adr., 2 Wright, 491. 

“ But a case bearing a close analogy, indeed deciding the principle on which this 
case rests, is Meigs’s Appeal, 12 Sm. 28. In the year 1862, the United States, in the 
prosecution of war, erected buildings on the public common of York, for military 
barracks and hospitals. After the close of the war, the government was about re- 
moving the materials, when the borough authorities proceeded to enjoin the removal, 
on the ground that the buildings had been affixed to the realty. In that case we said, 
referring to Hill v. Sewald, 3 P. F. Smith, 271, that the old notion of a physical at- 
tachment had long since been exploded in this State, and that the question of fixture, 
or not, depends on the nature and character of the act by which the structure is put 
in place, the policy of law connected with its purpose, and the intentions of those 
concerned in the act. This language applies emphatically to the case now under 
consideration. 

“It was further said then: ‘The nature and character of the structure are also 
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to be considered. They were not improvements made for objects connected with 
the soil, neither intended to give value to it, nor to receive value from it.’ So pre- 
cisely here, the railroad having no connection with the improvement of the land or 
its uses. ‘The act (says the opinion) is distinguishable from that of an ordinary 
trespasser. There was no intent to improve the ground, or to make it accessory to 
some business or employment. 

“*Tt was not an assertion of title in the soil, or of an intention to hold adverse 
possession. Indeed, there was not a single element in the case which characterizes 
the act of a tort-feasor who annexes his structure to the freehold, and is therefore 
presumed to intend to alter the nature of the chattel and convert it into realty, and 
thereby to make a gift of it to the owner of the freehold.’ This language strongly 
characterizes the case before us. 

“ Here, as there, the purpose is a public use : there was no intent to hold adversely 
as a trespasser, nor to improve the ground nor make it useful and valuable by the 
erection. 

“ The rails and ties were not intended to be attached to the freehold, but were 
laid down as part of an easement under a franchise of the State. There was no 
intent to use the land as an owner would, and no intent to abandon the materials to 
the use of the owner; but they were subject to a legal proceeding, resulting in main- 
taining both ownership and use for the charter purpose. We think, therefore, the 
ownership of the rails, ties, &c., did not vest in the plaintiffs in error by the mere 
trespass in the original entry. Judgment affirmed.” 

Mercor and Gorpon, JJ., dissenting. 


VIRGINIA. 


Some cases of an unusual character have recently been on trial before Judge 
Hughes, of the United States Circuit Court, at Richmond. They were brought by 
the United States against ex-State officers in authority at the time of the evacuation 
of Richmond. It is claimed that the Confederate government of Virginia had in the 
treasury on April 2, 1865, a quantity of gold and silver, with which the officers of 
that government paid themselves and their soldiers in advance, Gov. William Smith 
taking $5,000, most of it inadvance. By the public law the conqueror is entitled to 
the property of the conquered, and to the rights of action of the conquered power 
due from its debtors. The United States government brings suit as the conquering 
power against these officers, but does not claim any thing that belongs to the State of 
Virginia as a State. The United States government only claims what belonged to 
the Confederate government of Virginia, which was overthrown by its armies in 
April, 1865. This specie belonged to the Confederate government of Virginia as 
such. The officers of that government as such took this money, and the United 
States government sues them as debtors of the Confederate government overthrown 
by the Union army.—Albany Law Journal. 


ENGLAND. 


ADVANCEMENT BY Wipow TO HER CHILD. — Bennet v. Bennet. — An ex- 
ample of one of the differences between the relation of a widow to her child, 
and that of a father to his child, is afforded by the decision of the Master of 
the Rolls in this case, which was an adjourned summons taken out in an ac- 
tion for the administration of the estate of Philip Bennet by his mother, Ann 
Bennet, by which she claimed to be a creditor of the estate in the sum of 
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£3,000, which she alleged she had advanced to her son without security. The 
advance was not denied, but it was alleged that it was by way of gift, not 
loan. By her affidavit, Mrs. Bennet stated that after the death of her 
husband in 1866, it was found necessary to raise money for the discharge of 
certain of his liabilities. The amount was so large that the interest upon it 
would materially have diminished the son’s income, which was derived from a 
settled estate upon which the sum was charged. Under her marriage settle- 
ment, she was entitled to a jointure of £1,000 a year; and she consented to 
have the jointure reduced to £600, and to occupy the house, and have the use 
of the furniture, in consideration of the remaining £400. In 1868, the son 
desired to raise £3,000; and to enable him to do so, Mrs. Bennet insured her 
life for that sum, and mortgaged the policy and her jointure to the insurance 
office, the son undertaking to keep down the interest and to pay the pre- 
miums. The whole £3,000 was paid to the son; and he paid interest and 
premiums, his mother continuing to reside in the house and to receive her 
jointure of £600 a year. The son was married, and kept a separate estab- 
lishment. He died in July, 1875, insolvent, and since his death Mrs. Bennet 
paid the interest of the loan and the premiums. She now claimed to be a 
creditor of her son’s estate for £3,000, with interest at five per cent. 
JESSEL, M. R., said: — 


“ The first question is, what is the law upon the subject? for I must confess to 
being embarrassed by the authorities. The doctrine of equity is, when one person 
stands in such a relation to another that there is a moral obligation on the one to 
provide for the other, and there is an investment by the one in the name of the other, 
or in their joint names, of an amount to constitute something like a provision for that 
other, a presumption arises of an intention to discharge that obligation. The pre- 
sumption of gift arises from the moral obligation to give. This principle reconciles 
all the cases upon the subject but one; and it is well established that a person, not 
the father of a child, may put himself in loco parentis,and so incur the obligation as 
if he was the father. But what does the term in loco parentis mean? I cannot do 
better than apply the definition of Lord Eldon in Ex parte Pye (18 Ves. 140), referred 
to and approved by Lord Cottenham in Powys v. Mansfield (3 My. & Cr. 359). Lord 
Eldon says, it isa person ‘meaning to put himself in loco parentis, —in the situation 
of the person described as the lawful father of the child.’ Upon this Lord Cotten- 
ham observes ; ‘ But this definition must, I conceive, be considered as applicable to 
those parental offices and duties to which the subject in question has reference, viz. 
to the office and duty of the parent to make provision for the child; the office and 
duties of a parent are infinitely various, some having no connection whatever with 
making a provision for a child, and it would be most illogical, from the mere exer- 
cise of any such offices or duties by one not the father, to infer an intention of such 
person to assume also the duty of providing for the child.’ So that a person in loco 
parentis means a person taking upon himself the duty of a father in making a provi- 
sion for his child. It is clear, therefore, that the presumption arises from the obliga- 
tion, and the doctrine can have reference only to the father’s obligation to provide 
for his child, and to nothing else. There is no necessity to prove the father’s obliga. 
tion, for that arises from his being the father. In the case of the father, you have 
only to prove that he is the father; in the case, however, of a person in /oco parentis, 
you must show that he took the obligation on himself. But in our law there is no 
moral or legal obligation — I cannot express it more shortly — on the mother to pro- 
vide for her child. A court of equity recognizes none such. From Holt v. Frederick 


XUM 


768 SUMMARY OF EVENTS. 


(2 P. Wms. 357) downwards, it has been held that no such obligation exists, and 
therefore, when a mother makes an advance to her child, that does not in itself 
afford a presumption that a gift was intended, beoause equity does not presume an 
obligation to make the gift. But there is a decision of Stuart, V. C., the other way, 
Sayre v. Hughes, decided in 1868, although there was a prior decision of the Court 
of Appeal in Re De Visme (2 De G., J. & S. 17), in which the law is assumed to be as 
I have stated it. The latter was the case of a married woman living apart from 
her husband. Whilst so living she invested the savings of her separate estate in 
the joint names of her son and daughter. She died, having appointed her daughter 
executrix. The son became a lunatic, and the daughter presented a petition for 
the transfer to her of the whole fund as executrix. The petition was unopposed, 
and the counsel for the petitioner said this: ‘In Re Collinson (3 De G., M. & G. 409), 
where a father had made investments in the name of his son, Lord Cranworth, though 
he held them not to be intended as an advancement, declined to act upon that view 
without a bill being filed. I submit, however, that such a course is not necessary 
here, there being no presumption that a purchase by a mother in the name of a 
child is intended for an advancement, though such a presumption does arise when 
the purchase is made by a father.’ Upon that their Lordships made the order; that 
is, they made it on the ground that the presumption did not exist in the case of a 
mother, and therefore no suit was necessary to inquire whether such a presumption 
could be rebutted. That decision was in 1863. In Sayre v. Hughes, Stuart, V. C., 
says this: ‘It has been argued that a mother is not a person bound to make an 
advancement to her child, and that a widowed mother is not a person standing in 
such a relation to her child as to raise a presumption that in a transaction of this 
kind a benefit was intended for the child. But the case of a stranger who stands in 
loco parentis seems not so strong as that of a mother.’ That is not the question; there 
is no rule upon the point of strength. The question is one of equitable obligation. 
Then the Vice-Chancellor goes on: ‘In the case of Re De Visme (ubi sup.), it was said 
that a mother does not stand in such a relationship to a child as to raise a presump- 
tion of benefit for the child. The question in that case arose on a petition in lunacy, and 
it seems to have been taken for granted that no presumption of benefit arises in the 
case of amother. But maternal affection, as a motive of bounty, is perhaps the strong- 
est of all, although the duty is not so strong as in the case of a father, inasmuch as it is 
the duty of a father to advance his child. That, however, is a moral obligation and 
not a legal one.’ That is not quite right; it is a moral obligation known to courts of 
equity. The Court of Appeal only decided that there was no such obligation on a 
mother’s part as the court could take notice of. The Vice-Chancellor’s argument then 
falls to the ground; the only question is whether the presumption is a presumption 
of law. I may say that I should have had no hesitation in deciding Suyre v. Hughes 
in the same way as the Vice-Chancellor did upon the evidence, but not irrespectively 
of the evidence. We arrive, then, at this conclusion, that in the case of a widowed 
mother it is easier to prove a gift than in the case of a stranger. In such a case very 
little evidence is wanted beyond relationship. In the present case there is strong 
evidence that a loan and nothing else was intended. The circumstances, stated 
shortly, are these: A widowed mother has a jointure of £1,000 a year. She made 
an arrangement with her son, who was entitled to the income of the estate on which 
the jointure was charged, to accept a reduced jointure of £600 a year, in return for 
which she was to have the use of the house rent free. The son, being in difficulties, 
wanted £300. Not being able to get it on his own security, he applied to an insur- 
ance company, which agreed to lend it on a mortgage of his mother’s jointure, and 
a policy on her life. The money was paid to the son, who himself paid the pre- 
miums and the interest on £3,000 during his life. Unfortunately for the mother, the 
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son died in her lifetime insolvent, upon which the insurance office called upon her to 
pay the premiums, and she claims to prove against her son’s estate for £3,000. This 
is certainly as little like a gift as possible. The mother’s object was to provide for 
the repayment of the money which was borrowed for the son’s benefit, and it was no 
doubt anticipated that the obligation would be discharged upon the very probable 
event of the mother’s death in the son’s lifetime, when the company would pay the 
money in the usual way. This transaction, therefore, has every characteristic of a 
loan, and not of a gift, and I cannot accept the argument that it was a gift, and the 
mother is entitled to prove for the £3,000 against the son’s estate. As tothe unpaid © 
interest at five per cent, as fixed by the mortgage deed, there is sufficient evidence 
of a contract to pay five per cent, and the mother is entitled to prove for interest at 
that rate.” 


Isaac Butt, Esq., Q. C., and M. P. for Limerick, died May 5, at Roe- 
buck, near Dublin, in the sixty-seventh year of his age. The deceased gen- 
tleman was educated at Trinity College, Dublin, where he obtained both 
classical and mathematical honors. He held the Whateley Professorship of 
Political Economy in Trinity College from 1836 to 1841; was called to the 
Irish bar in 1838, and to the English bar, at the Inner Temple, in 1859. He 
pursued his profession with great success, rose rapidly to eminence, and held 
briefs in many important cases, including Smith O’Brien’s Case, the Fenian 
prosecutions (1865 and 1867), and the recent probate suit of Bagot v. Bagot. 
Indeed, it is said that he was engaged in most of the important trials, both 
civil and criminal, that have taken place in Ireland during the last quarter of 
a century. The Law Times says of him: — 


“The death of Mr. Isaac Butt is an event of as much importance in the history 
of the Irish bar as it is in the political history of his country. He is spoken of, by 
those who knew him well, as being head and shoulders above any of his contempo- 
raries as an advocate, — which is saying either a great deal for him, or very little for 
his contemporaries. The class of advocates to which he belonged is that of which 
Scarlett and Follett are prominent examples among English barristers, having no 
very profound knowledge of law, but readiness in acquiring whatever is necessary 
for the case in hand, and facility in laying facts and arguments before courts and 
juries. The glories of the profession of the law are perpetuated by men of this 
class, which, however, is unfortunately becoming more contracted as time goes on. 
The lawyer with the omnium gatherum of knowledge — Charles Sumner’s ideal law- 
yer — is becoming rare, whilst the mastery of dry items and facts and argumentative 
reports is the characteristic of the modern barrister. We should be glad to see the 
English bar taking some public notice of the decease of Mr. Butt. There is, how- 
ever, little sympathy between the professions in the two countries, and the English 
bar is not demonstrative. We nevertheless feel sure that, on behalf of the profes- 


sion, we may express sincere regret that so brilliant a member of the bar has been 
lost to Ireland.” 


In early life he gave some attention to literary pursuits. He was one of 
the early contributors to the Dublin University Magazine, and was the author 
of ‘‘ Chapters of College Romance,”’ a ‘‘ History of Italy,’”? and of many polit- 
ical pamphlets of importance. 

He was the originator and leader of the ‘*‘ Home-Rule ”? movement in Ire- 


land. In 1871 he was returned without opposition for the city of Limerick, 
VOL, XIII. 50 
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and thereupon became the leader of the ‘‘ Home-Rule ’’ party, —a position 
which he held until the time of his death. 


INTERRUPTIONS FROM THE Bencu.— The Bishop of Oxford, says the 
Trish Law Times, has addressed to the Archdeacon of Berkshire a letter, en- 
titled ‘* May or Must,’’ on the recent case in which his Lordship appeared in 
person in the English Queen’s Bench Division. In it his Lordship says: ‘I 
shall not trouble you with a record of my personal experience as a suitor in a 
court of law. If it were my business to write, after the style of our fore- 
fathers, an account of a stranger’s visit to the temple of justice, I should have 
to say that I observed the manners and customs not withont surprise. It 
might have been expected that its venerable guardians would listen unmoved 
to the suitors’ addresses; and that it would be impossible to penetrate within 
the veil of dignified reserve which concealed the bias of their minds. On the 
contrary, vivacity and candor were the characteristics which I chiefly admired 
in the sages of the law. I noticed their benevolent desire to instruct the 
advocates, and to convince them of their errors, —a benevolence which led 
them even to sacrifice the opportunity of informing themselves more fully 
about a branch of jurisprudence naturally unfamiliar to them. They gave no 
countenance to the idle hopes of: success which advocates on the opposite side 
might have entertained; nor did they encourage the vanity which makes a 
fond speaker anxious to present his argument in a connected form. In all 
seriousness, I must record my impression —an impression not peculiar to my- 
self — that it was almost impossible to present a connected argument under 


the constant shower of interruptions from the bench to which each speaker, 
on one side at least, was subject.’’ 


Bicycies. — What possibilities of danger to bicyclists may lurk in some 
old statute, they may learn from the experience of one of their brethren in the 
case of Taylor v. Goodwin, on which the Irish Law Times thus comments: — 


“Tt not infrequently happens that the application of acts of Parliament is found 
to extend to matters which could not by any possibility have been in the contempla- 
tion of the legislature, and of this the case of Taylor v. Goodwin, decided by the 
English Queen’s Bench Division on the 25th of March, furnishes a striking illustra- 
tion. 

“The Furious Driving Act (5 & 6 Will. IV. c. 50) enacts, by sect. 78, ‘ That if the 
driver of any cart or other carriage of any kind shall ride upon any such carriage or 
on any horse drawing it upon any highway, without having some other person to 
guide it (except such as are driven by reins),. . . or if any person riding any horse 
or driving any sort of carriage shall ride or drive the same furiously so as to endan- 
ger the life or limb of any passenger, every person so offendjng in any of the cases 
aforesaid, and being convicted of any such offence, shall forfeit,’ &c. This statute 
was passed in 1836 by a Parliament which, not possessing the gift of prophecy, cer- 
tainly never foresaw that in 1869 there would come into use what Mr. Justice 
Mellor describes as ‘a compound of man and wheels,—a kind of centaur;’ to wit, 
a bicycle. The bicycle came, however, and immediately feli into bad habits; in 
fact, it took to driving about very furiously, the act of William notwithstanding. 
Now, it happened that the magistrates of Highgate were unable to shut their eyes to 
the fact that by a proceeding of this kind an unwary foot passenger had been 
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knocked down by one Goodwin; but, not content with this, Goodwin aforesaid also 
sought to drive his bicycle through the act of Parliament. But though it was con- 
tended in his defence that the enactment only applied to horses or vehicles drawn by 
horses, and not to machines of an automatic character like bicycles, the magistrates 
convicted. The defendant, nothing daunted, appealed. Mellor and Lush, JJ., how- 
ever, upheld the conviction, considering that a bicycle is a ‘carriage,’ as it has a 
seat for the driver and carries him, and that it was ‘driven’ by him, for he pro- 
pelled and directed it; and that, although the legislature could not have had bicycles 
in their mind, bicycles clearly came within the mischiefs generally contemplated by 
the statute.” 


Ancient Recorps. — Of recent years considerable interest has been excited with 
reference to ancient records, both public and private. It is to be feared, however, 
that much valuable matter has from neglect been allowed to perish. On a recent 
appointment to the office of sheriff clerk of the county of Renfrew, the new incum- 
bent, Mr. W. Hector, described the county record room as ‘‘a place in confusion; 
the floor strewed with heaps of disarranged papers, which, with others in closed 
presses, were covered with dust, and in a state of decay from damp and want of 
ventilation.” Mr. Hector, with praiseworthy enterprise and industry, has succeeded 
in rescuing many important writings from oblivion, and has arranged them as far 
back as the middle of the seventeenth century. In 1876, Mr. Hector published a 
volume of “ Selections from the Judicial Records of Renfrewshire,” and he has since 
added another volume, including many fuc-similes of ancient writings. Much of the 
matter thus recovered is of general interest to the legal student, as well as the gen- 
ealogist and antiquary. We select a few specimens, illustrating judicial procedure 
in Scotland in the seventeenth century. In 1694,a merchant in Paisley was con- 
victed of the crime of wife-beating. The libel, or indictment, is such a curiosity of 
its kind, that we are induced to give an extract in a somewhat modernized form. It 
sets forth that the accused, “ in contempt of the laws of this kingdom and the per- 
petual practice thereof, and casting off all fear of God, dread, or regard of said laws, 
most unchristianly and inhumanly did fall upon the person of his spouse, and with 
his fists gave her many blue strokes, and did ding (knock) her to the ground, and 
drag her alongst the same, and, not being satisfied therewith, he did proceed to a 
higher degree of inhumanity and unnaturality ; to wit, he did thrust and ding 
(knock) her forth of his house door, over a high stone, in falling over of which she 
was most dangerously hurt, blooded, and bruised, and by all which violence he exceeded 
the due moderation of correction towards his said spouse, and has most uncivilly gone be- 
yond the bounds thereof, thereby transgressing the laws, and has incurred the pains 
thereof.” Renfrewshire and the ancient town of Paisley were famous for swarms of 
witches, and accordingly for their prosecution. On 8th April, 1692, a criminal case 
is reported against certain persons who had defamed others by stating they were in 
use to “drink the health of the Devil.” The Judicial Records of Renfrewshire give 
evidence of the extreme severity of the laws against vagrancy. In 1700,a poor wan- 
derer was ordered to be tied to a pillar on the prison stair of Paisley and burned in the 
face with a burning iron, then to be taken to certain points in the town and whipped, 
and thereafter to be banished the shire, and not to return thereto under the pain of death. 
The game laws were most stringent at this period, and their administration very 
severe. The whole of the inhabitants of a parish were brought up on one occasion 
and made to purge themselves on oath of contravention of the Game Laws. In 1716, 
fifty-four tenant-farmers of one parish, and fifty-two from another, were thus called 
on to justify themselves on oath. Those who refused to swear were convicted ; 
those who admitted on oath, to any extent, shared the same fate; but those who 
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swore in the negativeescaped. The admissions are sometimes of strange import, such 
as “confessed to shooting a duke (sic) and drake, a hare and two doves, a woodcock, 
a small teal; shot a dove, but does not know whether he killed.” The Renfrewshire 
Records show -how limited was the extent of the franchise in olden days. In 1748, 
the freeholders in the large county of Renfrew numbered only 39, but at the passing 
of the Reform Act of 1833 they had increased to 132. In 1874 they amounted to 
4,839. 

In the varied enumeration of prosecution for crimes there is reported one in 
1792, for murder — ofa horse. The major proposition of the indictment is as fol- 
lows: “ That where any person doth wilfully and of set purpose stick, butt, or stab 
ane other person’s horse, without the owner’s consent, with ane knife, sword, or other 
invasive weapon, especially where the wound given thereby proveth mortall, and 
the horse dyeth within a little time thereafter, the actor becometh guilty of the mur. 
der of the said horse, and is liable in condign punishment in his person and goods, being 
ane crime of ane high nature.” The minor proposition in this logical document is 
worthy of its major, setting forth the particulars of the murder, even to the accused 
having been seen “ dighting the foresaid knife.” 

We will only give one other instance of the curiosities of sheriff’s justice in 
Scotland in former times. In 1685, a party, with concurrence of the procurator- 
fiscal, charged two men with an assault before the sheriff. The sheriff found the 
assault the only charge not proved; but nevertheless he convicted not only the ao 
cused parties, but the complainer himself, as all three guilty of a breach of the peace 
(not charged), and imposed upon each of them a heavy fine, ordering that they 
should remain in prison until the fines were paid. — Law Magazine. 
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